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prefa’ce. 


The author begs to place this annotated Edition of 
the Bengal Partition Act (V. of 1897, B,' C.^. before 
the public, with the hope that it may meet a long-felt 
want. No pains have been spared to make the work 
really useful to the Bench and the Bar, as also to othen 
who may have any thing to do with the partition of 
Estates in Bengal. The author, in liis Introduction, 
has given a brief historical sketch of the past and pre- 
sent legislation on the subject. All available decisions 
(including the latest) of the Board of Revenue and of 
the High Courts bearing on the subject of partition, 
have been carefully inserted in their appropriate 
places. Rules of the Board Revenue together with the 
instructions relating to_ them have also been appended. 
The ailthor shall feel amply repaid if the work is found 
useful by the publjc, and shall feel obliged for atiy sug- 
gestions or corrections which may be sent to him. 
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INT*R0PUCTI0N. 


A brief’ HiStORY Ol' TIUi: I.AWS REJ.ATINd I'O TME 
PARTITION OF ES rA'l’ES FROM 'I’HE TIME OF I HE 
PERMANENT SEl TLEMEN'r 1 ) 0 \VN ‘l O* I'H E PRi:- 
SENT PERIOD. 

When the right of property in the .soi^ was explicitly 
declarer], by the Regulations of the l^crmanent Settlement, 
to be vested in the Zemindars, independent Talookdars, and 
other actual proprietors of land pacing revenue to Gefvern- 
ment, in the provinces of Bengal, IRdiar and Orissa, it was 
also declared, by Section 9, Article and Section 10, 

Article IX. of Regulation I of 1793, that they might dispose 
of the whole or any portion of their properties in any way 
they thought fit subject to the conditions of notifying the same 
to the Collector. Section 9, Article VI H., provides that in order 
that no doubt may’ be entertained, whctltcr proprietors are 
entitled, under the existing Regulations, to dispose of their estates 
the previous sanction of Government, the Governor- 
General in Council notifies to* the Zemindars, independ^ent 
Taiookdars, and other actual proprietors of land, that they" are 
privileged to transfer to whomsoever they may^ think proper, 
by’ sale, gift, or otherwise, their proprietary’ rights in the whole, 
or any portion of their respective estates without applying to 
Government for its sanction to the transfer.'* All such transfers 
were to be held valid, provided that they were conformable •to 
Hindu or Muhammadan law, according to the religious per- 
suasion of the parties, and that they were not repugnant to 
any Regulations at the time in force passed by the British 
Administration, or that they might aftcAvards enact.* The next 
Section 10, Article IX., enact« that “ it is essential that a Notifi- 
cation should be made of the principles on which the fixed assess - 
inenj; charged upon any such estate, ^will be apportioned in the 
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event of the whole of it b^ing transferred by public or private 
s^ale, or otherwise, in two'^'br more lots, ^ or of a portion of it 
being transferred in one or two or moi^ Jots, or of it^ being 
joint property, and oV a division of it being made among the 
proprietors/' As the Governmept might# sustafn a considerable 
loss of revenue by disproportionate allotments of the appor- 
tionment of ft ifdeft to the proprietors, the latter were required 
to notify to the Collector all such transfers by sale, gift or 
other vvise, or divisions made among the proprietors in order 
that the fixed y^f77;/<^7 assessed on the whole might be appor- 
tioned on the several parts of it, and that the names of the 
propi^ietors of each share might be entered on the public 
registers, and that separate engagements might be taken 
from them. If the parties to such transfers or divisions failed 
to notify them to the Collector, the whole of the original 
estate was to be held liable for the discharge of the whole 
revenue as if no such transfers or divisions had taken place. 
From these Articles it is clear that no limits were then pres- 
cribed for the Sadar Jama for which an estate could be parti- 
tioned. 

On the very day on which the Permanent Settlement 
Regulation 1 of 1793 was passed, Regulations were also eifUct- 
eel for the purpose of enabling proprietors ^to apply to the 

Collector for partition of their estates, and 
Mii^Xv''of'l793'. rules were prescribed for carrying out 

such partitions. These rules were con- 
t.'^ined in Reguliitions Vllf and' XX V of 1793. 

, The Permanent Settlement was, in many cases, concluded 
for large estates or tracts of land. Sometimes whole Parganas 
consisting of several mahals, were included under one engage- 
ment for the payment of a certain amount of revenue, and all 
the landst so included" were held jointly liable for the payment 
of that revenne. 

With stjch large estate.s it was deemed desirable to give 
every facility for sub-divisipri of theni and for enahUng the 
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in 

co-proprietors to ^^^parak^ ♦their in^rests aticl their liability 
or the State revtinue, 

It^was soon found^ however* tliat the unrestricted sul?- 
*di vision oP e^^tatos .^ind separation of 
financial responsibility were being carried 
on to an* extent that was thought to be 
dangerous to the security of the revenue, and a Regulation 
was therefore passed in 1807, on tlie unanimous suggestion of 
the lioard of Ke\^nue (Regulation VI of that year) enacting 
that no partition should be allowed which wouM have the effect 
of creating a new estate with a Sadar Jarna of less than 
Rs, 500, 

The restrictions, imposed by Rc’^ulation VI of 1807. did 
n<jt last long. l‘he measure was (jgite in- 
^ ojjcrative on account of its too Ingh limit 

on the Jarmi, Within 3 >‘cars Regulation 
V of 1 8 10 was passed repealing Regulation \T of 1807 and 
allowing partition to be made of estates, however small. No 
limit was imposed on partition of an estate according to Sadar 
Jama, and it became a very salutary measure. 

The reasons for removing the restrictions imposed by 
Regulation VI of 1807 were stated in the preamble to Regu- 
lation V of iSiO, thus : — 

Experietice having shown that the existing rules for the 
‘' division of landed property paying revenue to Government 
"are in niany r<^pects defective ; inasmuch as they do not 
" sufficiently provide againjft the artificial delays and impedi* 
" ments which are frequently thrown in the way of the process 
“ of the division by some one or more of the parties concerned, 
‘‘ who may be interested in so doing; or, (as often happens) 
" by the officer employed in conducting the details of that 
" process; nor effectually secure Government froii? the loss 
" resulting from fraudulent, and collusive allotments of the 
" public revenue on the shares of estates when rflivided ; and 
“ there being moreover reason bedieve, that the restriction 
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“ which has been Kiid on the partition estates by Regu- 
“ lation VI of 1807, has becjn and*is the cause* of considerable 
‘Vinjury to numbers of individual sharers iti such estates ; there*- 

t' • 

“ by inducing a sacrifice of (erivJlte rights, which the degree of 
“ public inconv'cnience arising from the minute division of 

'' ' JP * 

“ landed property does not appear to be of sufficient magnitude 
to justify or require : with a view therefore to remedy these 
“defects, to expedite the division of landed [property paying 
“ revenue to Government, when duly author^’zed by the provi- 
“sionsof Regulations I and XXV of 1793, and their correspon- 
“ding Regulations for Benares, and for the ceded and conquered 
“ provinces ; with due regard to the permanent security of the 
“ pubiic revenue, whatever be the amount thereof; and to 
“ obviate the injury to which individual sharers are liable in the 
“ case of a joint estate being brought to sale for balances which 
“ may have arisen from the default of their coparceners during 
“ the interval while t!ic process of division is pending, the 
“ following rules Iiave been enacted.” 

The different Rules and Regulations on the subject were 
consolidated in Regulation XIX of 1814, 
XIX which, with slight modifications, conti- 

nued in force till the Bengal Counjcil- 
Act Vlll of 1876 was passed 

In the year 1875 tlie Hoifble Mr. Dampier, then Senior 

^ Member of the Board of Revenue, intro- 

Bill of 1875. 

duced a Bill in the Bengal Legislative 
Council for the amendment of .the Partition Law. It was pro- 
posed in Mr. Dampier's Bill that no partition should be 
m?de which would re.sult in the formation of a separate estate, 
liable for a revenue of less than Rs. 20, unless the proprietor 
agreed to redeem the revenue. The Bill of 1875 passed 

by the Bengal Council on the 8th April, 1876, but it w^as 
vetoed by the Government of India on the ground that the 
proposal to redeem the Government revenue in the case of 
estates having a revenue of less than Rs. 20 was opposed 
to the financial interests the country, for it was thought 
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that if such rcdenujticiu were allowed a tifi^e ^inight conceivably 
come when all J^engal woul^I become revenue-free. 

Mr. Dampier's Jh’ll having b^n vetoed by the Government 
of Incfia, another BiJI as inferoc^uced in August of 1876, wliich 

Act VIII of 1876 imposed no re.'Aricfion* on partitions except 

<his, that, when a new estate was created 
with a Sadar Jama of not more tl^n one rupee, the proprietor 
was bound to redeem the revenue by paying Its ca|>italised 
value in a lump sum. This Jiill was passed, and became the 
Act VIII (B. Cf) of 1876. 

A bill to amend Act VI 11 of 1 876, with a view to provide 
that no separate estate, liable for an an- 
and\ 884 !^^^’ amount of revenue less than J\s. 10 

should be cretitcd under the prc:»visions 
of the Act, was before the bengal I.egislative • Council 
on tl)e i6lh December, 1882; 1st December, 1883 ; T2lh January, 
1884. /\ (jucstion was then raised, by tlie lloihblc liurbans 

Sahai, of tlic right of Government, under the terms of Um 
Permanent Settlement, to impose any such limit. 'The P>iil 
was withdrawn on the 23rd February, 1884, jxirtly because 
it aroused a strong feeling of oj>position, and [)artly because 
was thought that the relief, sought to be given by it, would, 
tT 5 ^ some extent, [)e afforded by the }>rovisions of the Tenancy 
Bill, wliich woLiJ^l, it was supposed, simplify the carrying out 
of partitions. 


Bills of 1882 , 1883 
and 1884 . 


THE PRESENT ACT. 


The Bengal Act VIII. (B.C.) of 1876 was in force up tftthis 


Act V of 1897 . 


time when, on the iith April, 1896, 
the Hon’ble Mr. Finucanc introduced 


a Bill in the Bengal IvCgislativc Council for amendment of 
the laws relating to the Partition of Estates. The reasons 
for introducing the Bill ?ue stated in the following crxtracts 
from the Statement of Objects and Reasons, They run thus;— 
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“The primarji’ and chief object of <hi^ Bill is to simplify, 
cheai)en and shorten the {'roceduic; for effectiilfj partitions of 
e|tates in Bengal, The present law for tiles' partition of estates^ 
which is contained in the Partition «Act, (B. C,) of 1876, has 

been found by expeVience *to be defective, in that it allows 
excessive and unnecessary oppo^'tunities for mailing objections 
and delays* at alniost evon'y stage of proceedings. Parties 
who wish to ""obstruct the partition, take advantage of these 
opportunities to such an extent that partition ^iroccedings are 
protracted to an intolerable length, and arc excessively ex- 
pensive and harassing to the proprietor applicants, who, when 
entitled to partitions, should have the means of getting them 
effected within a reasonable limit of Lime and at a moderate 
expenditure. The protraction of partition proceedings is also 
a sourc<ii of irritation, harassment, and in jury to the tenants of 
estates under partition ; for, though under the present law the 
tenants are not bound by anything entered in the partition 
papers, it has been found, as a fact, that partition proceedings 
have been abused for the purpose of effecting illegal and in- 
equitable enhancements of rent. The Ih'll aims at applying 
a remedy to these evils- — ( f) by defining and limiting the 
stages of the proceedings at which objections and appeal^ 
may be made, without, at the same time, taking away "or 
curtailing the right itself to make objections or urge appeals 
at the proper time; (2) by providing for, the making of a 
^ survey and the [^reparation of a record-ofrights and existing 
i*ents unless a previous measurement has been made, or the 
proprietors themselves file measure^nent papers admitted to 
be cofrect, so that there may be an authoritative finding on 
the assets on which the partition is to be based, and that 
all parties concerned, including the tenants, may have an 
opportunity of knowing what is being recorded relating to 
them and of urging objections, if they have any. 

“ A secondary, but still very Important object of this 
Bill is to impede some limit on the endless divisibHity of re^ 
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[wnsibility for land’ reverfue’ to the ♦vStatc allowed under the 
present law. 

Under the lavv^af® it s^nds* the only restriction on tl?e 
creation of petty estates is that contmned in* Sec. 1 1 of Act VIII 
(B. C\) of whicii directs^ that no partition shall be carried 

out if the separate estate of any of^the proprietors would be 
liable for an annual revenue of not more,tha»n ot)c rupee, 
until the proprietor of that separate estate agrees to redeem 
the revenue assessed upon it. The result is tliat the multi- 
plication of petty estates entered in the Collector’s Registers 
has, in some districts, gone on to such an extent that it is 
believ'ed to be likely to become dangerous to tlie sccurit}' oQ 
public revenue. 

‘‘This divisibility <aiul great mu!tij>lication of estates is 
believed to be bad for the proprietors and bad for their 
tenants, besides being dangerous to the [>nb]ic re\’’enue, aiul 
imposing an unnecessary amount of labour and expense 
on the administration, without atiy proportionate benefit to 
any bod}*. 

“ For tliese reasons it is thought desirable in the interests 
of the proprietors, their tenants and the general pul>lic, that 
some restriction should be put yn the partibility of estates ia l>c 
l>orne as separate* units in the Collector’s revenue-rolls. The 
restriction, proposed in vSection lo of the Bill (Section i i of 
the Act) is, that partition shall be refused if the separate estate 
of any of the ^proprietors vvould be liable for an annual 
amount of land revenue nc?t exceeding Rs, lOO. The parti- 
cular limit of Rs. loo is put forward tentatively, and* may 
be too high. Some of the facts above stated suggest the 
desirability of imposing an absolute prohibition on the sub- 
division of estates below a certain limit. But it is not thought 
necessary to go so far. The limit pr-oposed only, affects the 
separation of responsibilij;y for payment of Government 
revenue, and does not affect the right of proprietors to dispose 
of the whole or any f> 6 Ttion of tijpir estates as they think fit, 
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or their right to obtain ^feparate poTise.ssion of any portion 

thereof. It is expressly provTvted that any Civil Court, which 

# • * 

has made a decree for partition^ or^for t*ie ^separate pos.^ession 
of a share of an uAdiVidefl estate paying revenue to Govern- 
ment, may execute such decree, in the saroe maftner* and sub- 
ject to the same conditions as in the case of a revenue-free 
estate, but the^oirU; and several liabilit5" of the entire estate 
is not thereby to be affected, unless such partition is made 
or separate possession giv^cn by the Collector uiider this Bill, 

c 

‘'An objection that may, with some apparent show of 
reason, be urged against the proposals of Section lo (Section 
. I of J^he Act) is that, if the power of partition is withdrawn 
from petty proprietors, they will be placed at the mercy of 
their irr)re wealthy co-sharers and neighbours, but tlie 
force of it is nullified by the facts that small co-sharers are 
l)rotcctcd by the proviso to the same section, and that they 
can protect themselves otherwise by opening separate 
accoimts or b}' applying for the appointment of a common 
manager under Section 93 of the Tenancy Act. Whatever 
risk of hardslii[) to petty co-sharer there may be under the 
Ihll, if there be au)^ it is as nothing compared to the injury 
to proprietors and raiyats and to the general tax-payer tftat 
is being now, and in a greater degree in thg future is likely 
to be, caused by the microscopic sub-division of estates.” 

When this Bill was {^ublislied, it evoked much discussions, 
and v^’cry severe criticisms were made against the limit of 
Rs. 100 proposed in the Bill, and the vintroductfon of the system 
of reeord-of~rights therein. 

At the meeting of the Council in which the Hill was 
referred to the Select Committee, the Ilon’ble Rai Eshan Chandra 
Mittra Bahadur, aiKl the Hon’ble Babu Guruprosad Sen 
strenuously opposed the,, rights of the Government to impose 
any limit to the partition of estates. It was said that the 
Government was encroaching upon the Charter of the Per- 
manent Settlement by imposing such limiCs. After much 
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di.sciissions about tlTat Bill *vas referred to the Select 

Committee^ On* the 3rd April, ^97, the Hon’ble Mr. Finu-^ 
cane presented the I'r^liminary Keport of the Select Com- 
mittee on the Bill to amend tfie kw i^da-ting to the partition 
of estates. •He^said : — 

As we have made numerous alterations in the Bill 
we liav’e presented only^ a preliminary report^ ai^d propose to 
liave the Bill republished. I'he principal chantjes which have 
been made are ♦that we have loVered the limit of partibility 
of revenue from Rs. 100 to Rs. eo, and wc^ have recast the 
whole of Chapter V. (now Chapter VI.) regarding the survey 
and record-of-riglits.” The [provisions as regard.s the record;^ 
r)f- rights were alt^pgether dropped. 

In the Iheliminar}- Iveport the l lon'ble Rai ^ J^slian 
c handra Mittra Bahadur, and the llon’ble i^abu Guruprosad 
vSen recorded their flissentient notes as to the limit of Rs. 2u 
which was agreed to l^y all other members of the Select Com- 
mittee. 

Wlien the Report and the Bill as amended were republished 
there were still objections raised as to the limit of Rs. 
and in tlie ha'nal Report the Select ( ominittee laid down that 
{).ir^tion of an estate shall not be allowe<l. — 

(n) if the annual amount of land revenue for which 
the separate estate of any of the [Proprietors 
would, after ipartition, be liable, would not exceed 
Rs. fO, or 

{h) if afteV separat^n ’of the applicant’s interest, the 
annual amouiU of the land revenue for which the 
separate estates of the remaining proprietoT or 
proprietors would be liable, would not exceed 
Rs. 5^ 

In the meeting of the Bengal Legislative Council, held 
on the 28th August, 1897, the Final Report of the Select 
Committee was considered, *and the Bill was passed into law. 




TilK 

ItSTATHS PARTfTIOfN ACT 

ACT NO. V OF 

Passkd MV ,m. [... utenan't-Goveknom oe HK^M;A, ,N Cnvsvu 
and of (/u: Ooocnwr-Ccncral on t/,c 3jr,f (h hdcr, 

AX ACT TO AMliN'u THE LA W RKI.ATl N( , TG TIIK 
rAKTHION OF ESTATKS 

U iiKiiKAs it is ('\|)c(Iica(; to aiiu'iid tl,,. i.,,,. ,. i ,* 
t- M.e partition of estates ; 

Ami whereas fJic sanction ol’ rln. t’,., /• 

<>l Imlia has l)een ol.tained, under section '> of"t h ■ V "l* 

It is hereby enacled as follows : 

CHA|‘TEI! 1 

T’i!i;i,iviixai;v. 

Shcrilidc, i-Monl an.l 1 . (I) Tllis Act Imv be r-.ll I 

til.: K-tate. A'l' -isir ; 

1 f'/i '* “•"!">» ?■’ Hiu tOTiti.'i-ics lui- tlK< llini’l..i,i,K 

uiidei tile adnnmstration ot the Lienfeiemt (' 

Bengal ; and JAentcnant-Cunernor „( 

_ (3) It shall come into force on the d-o- ... i ■ . 

It IS Hrst published in the Calcutta Gazette alter bavin ‘ 
received tlie assent of the Governor-General. " 

Note.— T his Act has come into force from ihc xi a n ■ 
the date when it was lirst published in the rTlcuttrc '‘'h 
received the assent of His Excellency the Vd Troy ^ 

General on the 23rd October, 1897. ^ 'ccro) and (.yvernor- 


5S und 

r. r. 

XIV of , 8 ^ 


[1^/6, s. Jit 



[1876, SS. 2 
and 3, rnodi- 
iied.] 

Bet^ VIII. 
of 1876. 


TIIE ESTATES rAKTITIUN ACT. 

2. ( 1 ) Oh, and filait day tlie Erttatc^ Parli- 

lvc]>eal anti savings, * iVct, 1(S3^(>, sliall rC|)Cal(id. 

• But — 

f u) this repeal shall nor, aft’eel the ])rev'ioiis upera- 
tiou of the said Act, ov any tltiny <lnl3’ done 
or suffered thereunder, or any tine inenrred 
t l ie rounder ; 

Notk. — T bis clause has been added for saving the past 0[>crati(>n of 
the Act of IVS76. Compare Act 1 of 1868, Section 6 (as ametided 
by Act X of 1897) which runs thus: — 

*‘ 6 . Where this Act, or any Act of the (iovernor-( Jeneral in ( ’ouncil, 

.. , or Regulation made after tlic commence- 

EHccl ol rt'itfaL . r ,.1 - v , 1 

‘ ment of this Act. ie[)eals any enactment 

hitherto made or hereafter to be made, then, unless a different 

intention a[)[)ear.s, the repeal shall not — 

(<7) revive anything not in force or existing at the lime at 
which the repeal takes effect ; or 

(/>) affect the [irevious o]>cration of any enactment so repealed 
or anything duly done or suffered thereunder ; or 

(i) affect any riglit, privilege, ohdigation or liability actiuire.d, 
accrued or incurred under any enactment so i'e[)ealcd ; 01 

(d) affect any penalty, forfeiture or punishment incurred in 
respect of any offence committed against any enactment 
so repealed ; or 

I'e) affect any in ccstigation, legal [)roceeding or remedy in 
respect of any such right, p'.ivilege. oldigation, liability, 
[lenalty, forfeiture or punishment as aforesaid ; 

and any such investigation, legal proceeding or remedy 
may be instituted, continued or enforced, and any such 
penalty, forfeitqre or punishment may be imposed as if the 
repealing Act or Regulation had not been passed.” 

TTie provision of an Act which creates a new right cannot in the 
absence of express legislation or direct implication, have a retros- 
pective effect. Rail Mohan Mukerjee vs. Jogendra Chandra Ray 
1 . li. R., T4 Cal., 636, Vide also the Full Bench Ruling in the case 
of Jagadanaiida Singh z'A. Amrita Lall Sarcar, L L. R., 22 Cal., 767. 

{/)) Wlvore ill au\' pending’ case an order under 
section 63 of the said Act wa.s made before 
the sairl day, the isubgcipient [itxxjeedings 
shall, unless all the proprietors reipiest 
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otluMAN'isc, 1)0 (»n •hikIoi’ tho said Aot, 

as if* tins Act liad A<4 pussod ; 

rsoi'K. '-*\s regards the coni|jleflon nnflerjhc Act ol 1876 oi [)arliti(^ii 
proceedings coininenced under that Aift before this Act came 
into force, i4 ha^ been provided that the proceedings juay be 
carried on under the Act of iSy6, if an order has l>een made 
utider section 63, instead of when tl)^' later stage has be<ai 
reached of publishing a notification under that sec|ioi> It lias 
also been provided that the proceedings shall not be carried on 
under the Act of 1876 hut shall be completed uncha- this Act, if 
all the proprietors si) desire. 

Section 63 of the Act ol 1870 runs thus a 

“ 63 . When tile l)e[)Uty (.‘olleclor is linall)' .satislied lliat ihe 
Notili<:;ui.>n <.f <lau: f..r l«pers before bin), whelber rent )'olls^ 
tlc(:i<iin^ ihc wuxk .>( measurement t>a[)ers, ma[>s, or other 
is^rtition. |)a|)ers, are sufficient and sultieieiitly eor 

rect to l)e aecepted or ado{>ted for the j)ur{)oses ol tlic jiartili^n, 
lie shall make an order to that effect, and shall li.\ a da\' on wliich 
to determine the general arrangt'ineni of the {lartilion, and sliail 
jiublish a notification in the manner prescribed by siaaion one 
liundred and thirty-four, calling on ail the pro})rielors to bi; 
present on the day so lixed, such day being not less than thirty 
or more tlian sixty days after the publication of the notificcatioii 
in his office, and shall serve a notice to the same elfect on eaeh 
pro[)rietor or his agent,” 

( c) Siil)j('ct to claiisi; (7/ ) ol* this scctioin nil pen- 
<rmu:’ i)r<>e<H‘(linp's whi<*li hn\e luxui e(>inineiH‘(‘(l 
tunler ^lic said Estates Ihirtition A(d, l«S7b, 
heforc the said day shall eai‘ri(‘d on uiidta* 
tills Acf, ^'dxe that, w hei’e in any (case tlu' 
eolleetor lias hed’ore that da\^ direeterl that an 
ai)[)licatu)n Idr partition he admitted, stadion 
I I of the said lisfares Partition Aoi. 1876, 
sliall apply instead of ehiiisiss (jf) and (ff) of' 
section 11 of this Act. 

Norr: — It has been provided iix this clause that where in any case 
the Collector has, before this Act came into force, directed 
that an ap[)Hcation for partition be admitte^l, sectir)n 1 j g)f tin: 
Act of 1876 shall apply instead of clauses and (/p of section 
1 1 of the present Act, This a?ddition makes it clear that the 
new limits of Rs. 10 and Rs. 5 made in clauses {(t) and {/A of 
section 11 of this Act will not have effect in such cases. 

Sectkin 11 of the Act VUI of 1876 riihs dius: — 
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II. No ai)[)li(:aUoii* loi ll^c* [farlilioti of a [K’rrnanontly-stTtied 
^ estate: shall be adftiitted, and if the iur- 
n.ancmly sailed rslu.:, pi'catioti shijl Iku'c IvAii adniittfcl, no 
,i]|()vvc(i if sL*l>nmU; estate par^Rion fhall be carried Dut iti accor- 
li;il 4 c ^^)r le-.s than <>^:\e ‘dance With sucli application, if the sepa- 
rupee annua] hnul rove- estate of anv of tlic itropvietors 

ai^recs w^uld be liable tor an annual amount 

of land revenue not exceeding one rupee, 
until^ the [)roprietof of such separate estate agrees to redeem 
the aniohnt of revenue for which his estate would be liable, 
by paymeiU of such sum as the ra'eutenant-Oovernor may hx 
with reference to the circumstances of suj^h estate.” 


[■( f .XctXIII 
1 880, s, 2 


(2) Awy (‘imcirneiit or docuuneut r(ddrrin<4’ to tlie 
said Estates Ibirtitioii Act, 187 G, or to any enactment 
rei)eak‘d thereby, shall, so tai’ as inav’ lac airl sul)ject to 
'snb-seedion (1) of this section, be construed to rtdbr to 
this A(’t or to (he corresj)ondin;^' portion thereof 


Nurie -'this sub-section has been introduced as [>roviding for refe- 
rences to liie Aet \NIL of 1876 or former laws, to !)e construed 
as references to this Act. 


0876 , s. 4 d 3 . In this Act. unless ih(n*e l)e sc^inethiny; n^png'- 
Doiniiions, luint in the subject or eontext,- — 

(/) *M»oard *' metins the Hoard ol luivenue for thc' 
[ [< 876 , S .4 ( v)] territories lor tlie time being; un<ler tlie administration of 
the Lientenant-Eovernor ; 


(//) ** Collector ' means the (Jolh*etor ol tlie District 
[1876, 0. 4. <ai tlu! revenue-roll of which an estate wliieli is under 
(>^vii).l lyartition. or wliicli it is pro[>ose<l to firing' under [lartition, 
•s borne, and inelud(?s — 

(d) any olHeer wlioni the Bdiard generally vest.- 
(as it is hereliy empowered to do) with the 
] lowers of a Collector undei* tliis Act, and 
to xvhom the Collector has, with tlie sanction 
of the Commissioner, tlelegated (as he is 
liereliy lunpowered to do) any of his func- 
tions* in respect of the partition of an estate, 
and 

(/>)^any oHicer whom the Board specially vests 
(as it ifelibreby empowered to do) xvitli the 
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powers of if ( V>ll^(*t*or for i lio ]>urpos(‘s of' nii v 
]va^’tition Miuler tliis* Ae4- 

(///) CV)inniissi()iR^r''^ mefftis#tlie Conunissioiier of 
Kevenue to whom the Colleetor en!Lfai»;e<l In makinu’ a 
purtition is siiV)or<li!iate ;• 

(ir) I)ej)uty ('ollecfor” io(‘lurtes any Assistant 
Collector, Deputy ( k)lleetor or Suh- l)e])ntv* Collectra* 
wlioin the (Joll(‘etor may appoint (as hi‘ is lier(*l)y (‘lU' 
powered to do) to effect a |)artilion vnaler this Act. or to 
coixluct any of the pi'oceedini:,’^ (‘(Hine<*te(] witli such 
partition ; 

(e) •* Proprietor’' includes every ))erson who is iu 
j)ossession v)f any estate under pai‘titi«it oi* any portion 
of svieh a»i Instate, or of ati)' interest iti an}' su(*h (‘staj^e 
or in any part of such an estate, as owner thereof, wli(‘tlier 
or not such person is a recorded pro|naetor of the estate ; 

Norr. - ( 'ompare the (lefinilion of “proprietor" as Lpven in Bengal 
Ac't V"II of 1876 and meaning of “ proprietor " as laid down 
in iht' caS(' of Sukurullah Ka/i 7 's. Baina Sinxlari ( )asi, 1 . L. R., 
24 Cal., 404. 

(/v') •diccorded })roprietor” ]n(‘ans a j)erson whose* 
)atme is iwaisteianl on tin* Colie(*toi*’s C’(*n(*ral Keo’ister of 
revenue-pavino; land as proprietor an estate, or of an\' 
sliare nr int(‘rest flierein : 

(r/7) The words tenure.” permanetit tenure,” 
^Mioldino’” and ^‘tenant” Imve the ineaninos attarhed- 
to them in the Renii’al Tenanev Act, IM.So ; 

Notk. — I n section 3 of the Bengal Tenancy Act (Act \TII of 1885) 
are contained the dennitions of the following terms. 

(1) “Tenure’' means the interest of a tenure holder or an under* 
tetrure-hoider. 

f 2) “ Permanent tenure/' means a tenure which is heritable andhvbicli 
is not held for a limited time, . 

(3) “Holding” means a parcel or parcels of land field by ryot and 
fonping the subject of a separate teri^n^. 


[ 1H76, s. 
(wiii.) 


[1876, s. 4- J 
(4 >'.)]• 


[i87rtlfs. 4 
(xiii.)J 


[i(S7C fs. 4. 
Cviv.) J 


\'II1 f>f 
1885. 
[Ncu-.J 



s. 4. 

(ii)J 


[1H76, s. 4, 
(Vlil.)J 


I 1 876, s. 4 

(ix.)] 


(1876, s. 4 
(xil.)] 


[1876, s. 4 
(xvl ij 


[1876, s 4. 

(X.)] 

VI 11 of 
1885. 
[New.] 


THE ESTATE.^^ PARTITION ACT. 

(4) ‘‘'Tenant' means person Ivh® hold? land under another person, 
and is, or but for u^^)ecial*contra('t wouW l)e, liable to pay rent 
for that land to that person. 

(rili) ^CApplicgiit?' ineMDiS ‘{1113' person who has 
applied io the Colleetor under the proyvsiops of this Act 
fur the separatiini froni a*]>arent instate of land represent- 
ing’ the interest ol* ])ers(at in snch estute, and for 

the asstf»*uTneiit to him of such hind as a sejiarate estate 
lial)le for a demand td* land-revenue distinet from that for 
wltieVi the ])arent estate Is liahh^ ; 

{1,1') “ hastate means all lauds which are l)orn(M)u 
the revmiue-roll ol a Colleetor as !ial)le for tlie payment 
{if (JiH* and the same demand of land-revenne; 

l;AtaU* does not include temporarily settled estates which are sul» 
ject to diluvion. (BoauTs Proceediiigs ef i8th April, 1880, 
No. 108, ('ollection i, File 302). But see section it /e.v/ 
where no distincUlons have bctai made between a permanent 
and a lcm[)orary sellled estate. 

(,c] "doint undiviiled estat(‘” meaats an estati' ol 
whi(h twa) or more jiersons arc* jiropricdors : 

(,rl) •' Ihirent esiate means tin estate for tlie parti- 
tion of which proceed i I i<>'s are in progress under tliis 
Act, or of which the partition has Ikmmi (‘tiecded nnder 
this A(‘t ; 

(a://) ^'Separate estate” means any distinct estate 
Avhieh IS formed h\ the partition of a parent estate nnder 
this Act, or for the formation of whioh, h)^ sucli partition, 
proee(^dini>’s ai’o in jiroo’ress tinder this Act ; 

{.vlli) Land ” does not include liouses or otlier 

Ituilcfinos staiiclirig tliereon : 

U‘/r) lleiit ” means whatever is lawftdl v" pay- 
able or deliverable in money or kind lyy a tenant to his 
landlord On aeeoimt of the *use or occn|)ation of the land 
ludd VtytVie tenant ; and ‘'rent jiayable in kind” means, 
in money, the am^pnt vvhich wouhl be determined as the 
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vont> if a ROininutatioii wiiitla iindfy soction 40, siil)- 

secrion (4 ), of tlie Ben,i:'al 'roiiirtan ,;Wl. ISS.a ; 

Note. — The deMnition of is <the^same as in the Bengal 

'I'enancy Act, 1885. Section 40 of th# Bengal 'Fenancy Act 
is inserted ^t l(^igth for facility of reference: - 

“40 (i) Wliere an occupancy-raiyat pays for i)olding rent in kind, 
or on the estimated value of a portioii of ihi* 
Commutation of rent Crop, or at rates varying with the crop, or 
payable in kind. partly in one of those ways and imrtly in 

ancither, either the raiyat or his land-lord mav 
apply to have the rtail commuted to a monev-rent. 

:') I’he application may be made to the ( 'oileetor or sub divisional 
officer, or to an officer making a setllement of rents under 
fihapter X, or to any othtn* officer specially authorl/aal in this’ 
behalf Ity the I.ocal (lovernment. 

Ot\ the receipt of the application the officer may determine 
sum to be paid as money-rent, and may order that the raiyat 
shall, in lieu of paying his rent in kind, or otherwise as 
aforesaid, pay the sum so determined. 

fl) In making the determination the officer shall ha\’e regard to 

(a) 'Fhe average mo?iey-rent payable by occu[)aney-raivats for 
land of a similar dcsf'ription and with similar aelvantages 
in tile vir'inity : 

/'■ UUe 4V<'rage value of the rent actual]} received by lia^ land- 
h»i'd during tin* fireceding ten^years or during an\* shortrr 
}>erifKi for vvhi^.h evidence may Ire availal>le ; and 

tr) File eliargi's incurred by i)k‘ landlord in res[)ect of irri 
gallon under tlie .system of rent in kind, and the 
arrangements made on commutation for continuing th<)sv‘ 
charges. 

(5; 'I'he order shall be in writing, shall state the grounds on which 
it is made, and the time from which it is to take effiH't, and 
shall 1)0 subject to appeal in like manner as if it were an ordt i 
made in an ordinary revenue proceeding. 


( 6 ) If the application is opposed, the olKicer shall consider whether 
under all the circumstances of the case dt is reasonalde to 
grant it, and shall grant or refuse it accordingly. If he refuses 
if, he shall record in writing fhe reasons for tlie refusal.” 

mt'aiis— 


) U!se(l wixly’eterenco to ItuuK 



TUI'. KST.ATKS P.ARTITIOX ACT. 


[Xew.] 


[1876, s. 7- 

I, 

secoml 

clause, 

amplified.] 

[i8;*6, s. 7. 
Exception?.] 


1S76, s. 7t 
E.xceptlonj. 


[1876, s 7, 
Exception 4' 
modified.]/ 


[1876, s. 4. 
(»V)J 


l/f) ill ihc- »iist' oC' licid by cultivatin''' 

raiyats — %!«' rent jinyalile liv tlie^u ; 

(//) in the ease tff Itiiid which is occupied by a 
proprietor — the rent which iniglit reasonably 
lie expected . to lie 'jiayable by cultivating 
raiyats ij‘ the land were occupied by them ; 

(<■) in the '-ase ol' land held on a |)ernianent tenure 
which was created by all the projirietors of 
the estate, and which l/y any law for the 
lime being in force is jirotected against flu' 
purcliaser at a sale for arrears of land-revenue 

— the rent pavable by the holder of such 

tenure ; 

(//) in the case of land held on a tenure ivhich, 

although not ]irotected as aforesaid, is admitted liy 
all tlie recorded ])rf)prietors of the estati' to be a perma- 
nent tenure sulijeet onlv to the jiayment oi an amount 
of rent fi.ved in |)erpetuity, and 

is of such nature that the rent thereof is not lialile 
to be enhanced under any circumstances liy the proprietors 
of the estate or anv person deriving his title from snch 
proprietors. — 

the rent iiayalile by llie holdej- of such ieimre. 
whether he be known as taiukdar. |)atnidar or mukarrati 
dar or by any other designation ; 

((’) in the case of nnoeeiipied land and land form- 
ing portion of a village site-~sneh amount, 
if an)’, as the Deputy Collector nltiy detertniiie 
tv ith* reference to all the ein'iimstances Of tlie 
ease, 

and includes — 

(f) all profits derived ont of land by propriciors 
from trees, rights of pasturage, forest riglits, 
fishefidu atid all other legal soui'cefi ; 



Ivluiir TO CLAIM PARTiriuN. 

!t() I!:, — In tliis clause ih^ \^-urd “trees" has ,b?:cn ^inserted, trees 
being sumctinies a sufficiently im|H>r4int source of j)rolit to 

deserve express hiciUion. ’ 

* 

(j-rf) •“ Assets.’ when jisijd'with ret’ereuee fo an 
esfute, iiieaiis tlie assails ,<)(’ iill laud iiieluded 
in <lH;«t!state ; 

(■rri/) Ulia])l:ef ’’ means a (/ha|>ter el' lids Ad ; 
and 

(.ynvVV) •' .Sedhin ' nietinsa seetion nl this Acl. 

n 

Noi c. As the tncasurevnenlo under thio Act are to be i*^idc in a.e( or 
dance with the Beng;)! Survey Act V of 1875 , the iegislaturr 
lias oinid'si she dehnilion r)l the woid “ Atnin ' which w.is used 
irt the j>revjoiis Ar t, as being unn( <a.:ssary. I'lie dchnition oi 
r.icutenantd lovci nor " ha. > also been omitted. 


THAl^TKi; II. 

I{ i(,B r r<» < I ACM pAicrri’inx, 

4. ( I ^ Sulyjcet {i\ i ho provisions <»! lit is A<' 1 , cA t'rv 

w iv) ^:nnt}c<i m cidiiu r('(‘onl(Ml | u’o] )ri(‘l <>1* <>r n joitil tin- 

(li\'i(](Ml estate who is in jicrtial pos- 
session of the interest iti r(‘speet of whii’h In* is so 
!*eeor(le<I shtill ))e entitled to claim u |>nrtition of tin* said 
cs(at<! afP+'S44<* sepnration therefrom mnl assigmnc.iit to 
Inm as n. sepanite 4‘slate of lainl represen ting»’ t he interest 
of M hieh lie is in stndi [tossession, 

(Ai) Any two or more of sueli lan'orderl propritdors 
tnay claim that land re|)rescnting’ tire interests of all 
’^ueh claimants l)ef<frm(id inU) one separate estate to be 
held l)y them as a joint undivided estate ; and exery 
provision of this Act wliieh applies to an a])piieant for*^ 
partition shall i^pplv to any two or more ])ersons making 
any such claim. 

Nulings, 

T, I1»c Partition Acl clearly contemplates more than the mere record 
of the fact of on the part of a*n applicant for parti 

tion. Jle must be in actual possession of the interest m 
respect of which, he is so recorded. If the fact of registration 
in the Collector's books were by itself to be. acccf>ted as suf 


ftS;6, h. 

(«V.)] 


[1876, S. 
(vibl 

f f 8 7 6, s . 
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(icienl evidence oi' [)osscs^ion totfCiUitlc an a|)[)licanL lu ckurii 
partition, it woukl have been^ unnecessary tor the law to de- 
clare (as it does) partition may he claimed by a recorder! 
proprietor w'ho is in actual possession of the interest in fespe( I 
of which he is so ^^corded. ^(I^oard’s Proceeclirigs of 15th 
January, 1887, hkx 106, Collection, 7, File. 4.) 

2. In the year 1226V (1819) a fourte<^n-anna eight-giindas share ol 

a certain Mou/ah was permanently settled. 'The remaining one- 
anna twelve-guncfas share was })ermanentiy settled in i86c 'This 
share was sold for arrears of Covernment revenue in 1873, 
))urchased by the plaintiff, who subsecjuently applied to the 
Collector for partilioji under the B^twarra Act. ITm Col 
lector^ refused to partition upon the groimd that the Act wa-, 
not applicable to the partition of a Mouzab held jointly by 
the {proprietors of two sejparate estates, d'he plaintiff then 
brongipt the {Present suit, to w}pi<‘h he made the ('oi lector a 
{party, to obtain a <]cciaration tbiit be was entitled to have l>is 
share sejparated /rom the fuurtceaj anipa eight gundas share hv 
pueles and houiuls, and also for a decree directing a partition 
<ji the whole Mou/ah Into two {parts. 

M'/V, — that ^(p lar as the {plaintiff on tfie one hand and the ownef '^ 
of the fourteen anna eiglU gimdas share (Pii the cpthei, were 
cotpcerned, the Mou/ah tspuld ht‘ {partitioned, hut that sueii 
jpartition would not he Ipinding upon the Covernment unless 
by consent. Ajoodhya Persad /Ptowz/i (.'ol lector of 1 )url)luinga,, 
I. L. K., 9 Cal., 419. 

3. In 1S51 an estate w'as brought under ButwaiTa under tiie provi- 

sions of Regulation XIX of oSnp At such Butwarra a 
{portion of the estate being lanrl covered with water and viniit 
for culUvation was not divided, but left joint all tlic 

I'o sharers, the land ref enue {payable uip account ol the w hole 
estate being a{p{Portioited amongst lli 5 several estates inisp 
w'hich tile portion divided wais split up. Suhse(jiiently, opi tlu; 
{3ortion remaining joint becoming dr\' and lit for cultivation, 
an a|j{plication was made by one of the co-sharers to the 
Collector to partition the same under the prcpvisions of Bengal 
Act Mill of 1876, but tlieit officer refused to do so, on tlic’ 
ground that the land ‘‘ did not bear an assessed revenue and 
was not shown in the TowjC' 

In a suit brought under the afpove circumstances to compel 
the Collector to make the partition, and in the alternative to have 
it made by the Civil Court, that, though the reasons 

given by the Collector for refusing was an erroneous one, he 
vv>as not bound fo make the partition under the provisiopis ot 
Bengal Act VllJ of 1 876, as the land in suit was not liable 
for the payment of one and the same demand of land revenue, 
and as therefore not a joint undivided estate within the terms 
of Section 4, C|aus^ (9) of that Act, 
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/y</V4 also, tfiat {hc#W(frtl as in 265 

ll)o Civil Procedyro (a)dc, must not hi: conslrucd in the 
same limited and delective sense in •vvfTich it is used in Act 
VIII ot^ 1876, but be taken be there used in in. 

ordinary signi tication, ana that ^'oi»se(luenLl>’ the t)]aintitr \va> 
entitled to a decree for |)artition untter the provisions of 
that section. • ( duunder Natli Nund\', 7 ^ers^is Hanuntiiti I )elj 
1 . I.. R., 7 (all., r 5 appro\ed. • rile Secretary of Statiifor 

Ineiia in (x)uncil versus Nundun laill I. U. R. 10 ( 'ah, 485 ' 

Sixteen annas [irojirietor of an estate cannot a.j>[>ly for partition. 
All the provisions of the Act regarding the a|)|>ortionnuaU (»i 
Covermnent revenue tVc., show clearly that no estate can lie 
subject of partition unless it lias at least two «|)r<^]a'ietor 
t board's No, 70 A, dated 20th I ’ebruare, 1890.) 

]{ an cr^tatc is under die nianageauent of a ( 'onunon ncinagei 
appointed under Se* tiun 95 of tfie Lengal 'hc'naia v A« t (A( i 
\ III of 188^), a CO ^>harer, il h<- be not a •ta\eisf ereal propru toi. 
is not entitled to api)!)’ for partition of his share in sia h e.stale 
{ IJoaiwl's No. y}2 A, dated !st. Man ic i * 

( >ni Kani Kuniar < ihose a[»plied lor partition of hi>, undi\ id« ii 
one anna share in an estate, Ilis appli<;alion Nsas (_>])po;s<.:d b\ 
ills c'(> sharers, alleging tliai the af>|)lieant was not in possession 
of the sliart^ for wliich lie had been registered undeV /\et \d I 
of 187(1 >■ and duit lie had purehased tliis share except siunc 
spct'ifjc lands, having agreed to pay the entire re\enue of the 
share without any dediu tion being made for tiic lands reseaxed. 
rVu; Power ( a.>urt found that the applieanl was not in jiosses 
sum of his share in all llu* lands lieionging to tint estate : and 
that rRm^were fair grounds for ^ojjipo.sing that a /'c/zr/ //VA 
dispute existed as^ lo the tith* of the. apjilicant in some lancl*^ 
of the estate : on this tlie (Collector eaitertained the olijection and 
disallowed the partition. On apjieal, the ( a.unmissiuner //r 4 A 
that the burden of proof in this case was on the respondcnl.s, /. r. 
so tar as was necessary' to establish the fact of a hiuni fiife clisputc. 
'Tile apiilicant got •liis name rcgh?tercd as projirietor of one- 
anna share, Il was a mistake on the jiart of the Deputy 
(Jollector to say that it was an tw-parte registration ; because ail 
the other sharers appeared subsequently and had their shares 
registered without any allusion to their title to any portion 
of the one~anna share. The Commissioner, therefore, held 
that as at that time such title existed, and as it was 

not alleged that any subsequent alienation took pkice the 
claim made was a fraudulent one and that there weiT: no 
bona fides in the transaction. He therefore reversed the lawvei 
Court's decision and directed tlie [lartition to [iroceed. llu 
Hoard, on a{ipeal by the objectors, was o[)inion wlicn 
they did not {)rove by any documentary^wj^ence that a bana-dde 
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dispifte cxislai, ur that | the Ln^j^^cuia was iiol ii\ i)usstiS«ion 
of all the laticKij there were*no grounds for staying tlie partition 
proceedings anf. Board aceordingfv contlrnied the (jonnnis- 
sioner’s order. ( 4 joard’s No.^j 8<4 A, dated 29th Marel>i 1888 ) 

7. Holders of [reiaimneiUly-settled K.stuies which are subject to 

diluvion are not entitled to cHiin ^jart‘y;ion. (Boards’ Pro 
coedings of i8th Apwl, 1889, 108. Collection r. Pile 30.:.) 

8. An application having been made by a C!o'Sharer U)y partition of 

Ids 3 annas 15 gundas’ share from the 1 2 annas 5 gundas 
interest of tlie other co*sharersin tlie same Mahal^ the Collector 
found that the Mahal was joint ivvitli another estate bearing 
sep*rate number in the Towji and that it had been iilegalh' 
separated from the same. Phe Collector, under Board's lellta 
No. 293 dated 4lh Si'ptemlier, 1 838, ‘‘ lhat an illegally sepa 
rated estate can not be Inuught under partition” rejected 
the application tor partition. 1 'hc Commissioner having con 
hrmed that ofder an appeal was preferred to llic Boar<l. riie 
Board lield that by the definition of the word lc^tate ’ a 5 
given in the Ael \ 111 of 187C the order of 1838 wa? no 
longer a[)plical.>lc. and the application for pariiiiun should have 
been entertained. 'I'he Board also said that even if it were 
a fact that tlie lands of the two estates were mixed up witli ea( h 
ulhcr that would be no bar to partition proi'eedings as the 
Board had previously held in sucli cases that [lartition could 
proceed undei the provisions of sections n 2 and iihofthc 
Act. Bhairab Chandra Ray Chowdhuri and others appellants. 
(Hoard’s No, 312 A, dated 5th May, 1896.) 

i). Joint [)osse.ssion alone ir> not a sufficient ground for compelling 
a iiarlilion. In ur^lcr that persons nuiy W^fTPI^Srceners, a.nd 
so liave a right to partition, not^only must they be joint in 
jiossession, but that joint possession must be founded on the 
same title. A subordinate tenure-holder therefore has no 
viglu of partition .as against his superior landlord. Mukundti 
La! Pal Chowdhury vs. Ivchuraux, I. I/, R. 20 Calc., 379. 

to. i'he plaintiff was proprieWji of an entire estate paying an annual 
revenue to ( Government of Rs. 2,444. *^54 father 

gave a /////// lease of an undivided six annas share of tlie 
estate to the defendants’ predecessors in title. The plaintiff’ 
alleged that the land being held /y/WZ, although he and the 
defendants collected separately from the tenants their res- 
pective shares of tlie rent, dilVicnlty and jncpnvenience had 
arisen ill thti inanagement of the pro|)erty, and he thcrefon: 
sued to have his ten annas sliare of the land divided by metes 
and bounds from the sixAmnas share of the Pidmdars^ the land 
of tlie entire estate remaining liable as before for the entire 
amount of tin: Gavernnient revenue mvable in resnect of it. 
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/A/V/, by thi* l’'ull lieftrit (ilain tiff was Zaiiitled to a 

decree for partitioif. liemadri ^adi Klpn r/.v. Ranianl Kanta 
i'^oy. 1 . L. R., 24 ( ^S 75 - 

n. In cases of joint (>\vnershi[)^'acli part^ h%s a right to demand and 
enforce partition. A share-holder of if Ihitni d'alook can 
claim and enlfjrce^i partition of such Putni dalook as* against 
Ills co-sharers, but such partition wmild not affect the liabilities 
of the parties under their contract with tl^ Zemindar, Shama 
Siindari Debi Jardine, Skinner cA., (.'o. 12 \V. R.,,160. 

12. rhe reasons for which one of several joint owners is laititled to 
a. jiartition of the jojnt property, ap[)ly also to the cas(‘ of a 
joint right of )ierforming the worship of an idol, ^ I’be joint 
.jwners of such a right an* entitled to perform their worshiji 
liy turns. Mitta Kanth Audhicars 7w. Nirunjan Audhicaiv 
22 W, K., 437. 

ij. A suit wii! not lie for partition of a portion^ only of joint family 
property. Jogendra Natli Mnkerj<"e ras jogohondhu Mukerjec\ 
1 . L. R' 14 Calc., 122 

J4. rhe plaintiffs and the defendants being jointly entitled to and in 
possession of threi* Khana Baris in a village and other immo 
vealdc* property, the plaintifi sued for partition of one of the 
iNhana Baris on])-. J/t/// that tlie suit would not lie. 

llaridas .Sanyal 7',c Ihan NhUhSanyal. I. L. R., 12 Cal., 566. 

i In a suit for partition in resptaU: of a Monza field jointly hy two 
cn sliarers in the proportion of 12 annas and 4 annas, it ap- 
f)ear(*d that the [liaintiff held a Mokurari of a .small jioition 
of ihi* share of ilie 12 annas (’o-shan'r, while thimii'ftmdaiu 
Iv'ld liic smiire 4 annas share (»f the other co sharer, 

iiie /emindars were not parties to the siiil. tfie object of the 
plaintiff lieiug to have the small area in which he liad a 4 annas 
sliare divid'sl as belwaa n liim and the /-//////, A/r ot the eriiive 
nniias shans 

/A'A/, that (1) a partition of the kind askeil for could not legally 
fie made without the Zemin(|ars* being made [larties to the 
suit, and (2) that a partition- could not lie enforced of a pan 
of the estates held hy the defendant. Parbati (diaiau l)eb 7w. 
Ainuddin and others 9 (b !>. R., 170. 

16. A suit will not lie in the Civil ("ourt for partition of portion only 

of a joint estate. Raitijoy < 7 hose and another v$. Ram 
Ritnjan Chakra vorti, 8 C. Iv, R., 367. 

17. A ('ourt can grant partition of projoerty belonging to a*joiivt 

Hindu family situated in BrrtLsh India without taking into 
accouht other property belonging to family outside British 
India.^ Rimachar)^ rw. Anantachdrjfi. 1. Iv. R: 18 BOfrt 

. 
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i8. In a partition suit the fact t^uit TIh*^ plaintiff hns not included or 
has relinquishe<5 his shar|* in property Uable to division, affords 
no ground for ^ifnnssing the suit where co-parcgner,*in 
whose possession* it is^ is a# party to the sui^ for it is com- 
petent to the Couft, in disposing of the case, to make any 
order in respecf of such pro{>erty that mav to it appear right, 
lahardan Vithal vs. Anant Mah^xdev. R., 7 Bom., 373. 


I 076, s. 9. 
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5 . (1) ir interest of any recorded ])ro])rietor 

w ho is entitl<-d to elaiin partithw is 
accwniin- n. undivided sluire ill UH ostato held 

in (Hinunon Teim^ey, he sliali be eii- 
lirled to Iflive ussijj;'ned to lilin as his separate estate laiul 
of wliieli the assets shall liear the same proportion to the 
assets of the parent estate as his undivided share in tlu‘ 
|iareiit estate Itears to the (^ntire {larent estate. 

i^) If the interest of smdi i‘eeorded proprietor is the 
proprietary ri^’ht o\t‘r s|)(‘(‘ifie moiizas or lands ibrming' 
|>art ol‘ the jiarent estat(‘ and held by him in severalty, 
he shall h(‘ (Mititled to liave assioaied to liim as liis sepa^ 
rate estate the said mou/.as or laials. 


(o) If the inter(‘st of sueli reeorded proprietor eon- 
slstsofan nn<tivi<led sliar(‘ ludd in (‘onnnon tenane\' in 
sp(‘eitie inonzas or tracts forming' jiaiT of the jmrimi 
(‘stat(‘, l>nt not (‘Xtending o\<‘r riu‘ whoU; of tin* 

parirnt t‘>tat(\ h(‘ shall b(‘ <*ntitl(‘d to have assigned to him 
as his stqiarate estan* laiab siruated witliin smdi sp<‘('iti<- 
mon/.as or tracts, of \\hi(di the assets shall h^^ar tin* 
same j>ro|)ortion to the assets ol siieli speeifle monzas 
cir tracts as his undivided share in siieli specific monzas 
»>r tra(Ts hears to tlie entire <mon/as or ti-aets : 


Provided that, ll‘ the interest of sueli reeorded pro- 
prietor <*onsists of such an undivided sliare in more 
tliaiv one monza or tract, he shalj, not he entitled to liav e 
land assigiuMl to liim in every stieh moiiza or tract, but 
the Collector may assigii to him as his separate estate 
land situated in any one or more of the said mouzas (>r 
tracts, sid^ei^t to the condition that the assets of such 
land ar6 in profiortiou to the aggregate of the interests 
wliieh holds in iKI Sueli mouzas or tracts, 
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(4) If the interest yf^achj^ecorded pi'opijetor con- 
sists partly of land, lield in* severalty^ and partly of an 
undivided .sham either in the wliole ‘cl^tatc or in specific 
land held in^onnnon tenanty, h^shafl he entitled to ha\'e 
the portion of the common land tailing' by partition to 
his share adde<ito% the land held by liim in sci'eralty, 
and the estate thus formc<I shall be assigned to liim as 
his se[mrate estate, S(j that the assets shall bear the same 
prciportion h) the assets of the whole estate as hfs interest 
in all the land and undivided shares hold by him bears to 
tlie aggregate interest of all the proprietors. 

(5) If the interest of such recorded proprietor is 
of more than one of the kinds specified in the preceding 
sub-.sections, land shall be assigned to him as fur as possible 
in accordance with the pi’inciples therom^laid down. 

Ruli/i^s, 

j. In the case of an estate made up of lands or shares in five different 
mouzahs, application for butvvarra having been made by the 
recorded proprietor of a share in the share of one of the 
mouzahs, and objection liaving been taken thereto, it was 
held by the Board that an interest in one of the five mouzahs, 
consisting of an undivided share in the mouzah which was 
held jointly with the proprietors of four other estates, did not 
come under this clause. As the basis of all partition prO’ 
ceedings Is the division of the lands which are liorne on the 
Collector’s rent-roll as liable for the payment of one and 
the iwHuii^ernand of land revenue, it wa.s held that by reason 
of the ext^aice of such an inter4^st as that above described 
{viz, in a mouza+i held jointly with estates other than the 
estate under partition) no partition was feasible. (Board’s 
Proceedings of 20th February 1886, No. 97, Collection 2, 
File 630,) The law has now been modified. Vide S. 6. post, 

2, One of the co-sharers, of a joint est^rte suing conjointly with the 
others would, under Regulation XIX of 1814, be entitled to 
a separation of a mouzah from the rest of the Zemindari, and 
an assessment upon it of a proper proportion of the total 
|unima, and having done this he would alone be entitled to 
have an order for partition of that mouzah as between him- 
self and his co-sharers# therein. If the Zemindari which the 
plaintiff seeks to have divided is so intermixed with the 
neighbouring Zemindaris that the line of boundary can not 
be reasonably identified, he can not call upon the Collector 
to make a new line. But if the Collector has the means of 
ascertaining where the boundary lies, he is bound to carry 
out a partition. Bharat Thakoor z'jf. Murtaza, 21 W, ft., 225. 
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6. Wkenever any lanfl is held in common between the 
Separation of land ' |)roprietors of two, or mofe estates not 
held in common be- DCliig Under , partition*, any one ' or 
nVff suth, proprietors faay, without 

when the estates are applying for partition of their Several 
not nnder partition. estates inter apply for separation of 

the land held by them In common, and for the allotment 
of the proper shares of such land to each of their separate 
estates, tile land-revenue of those estates remaining un- 
altered ; and such application shall be dealt with as tar 
as may be in accordance with the provisions of this Act, 


Note, — This is a very salutary measure. Previous to this Act if certain 
lands were held in common by the proprietors of certain 
estates, the proprietors could not apply for separation of the 
lands held in common and assignment of their proper share 
to each of the above estates, unless the proprietors applied 
for partition of their several estates held infer se. By the 
present section that obstacle has been altogether removed. 
The proprietors can now have separation of land held in 
common between two or more estates, although they are not 
under partition. The only restriction that has been imposed 
is that land-revenue of those estates will remain unaltered. 


^ 7* (1) Where the lands of an estate have been 

, i , . . r , , divided by i)rivate arrangement form- 

^ rai’litum of lands ,, nii 

iimierActwhcieapaiii- ally iua<le ajul agrccd to by fill the 
tion has been ma.ie by proprietors, ftiul cjich nrowietor has, 

private anaiiifeinent. f ‘ ^ 

m pursuance ot such arrangement, 
taken possession of separate lauds to '■1)6 held iu severalty 
as representing his interest in the estate, no partition of 
the estixte shall be made under this Act except- — 

(a) on the joint application of all the proprietors, 
t»r 

(/») in pursuance of a decree or order of a Civil 
Court. 

(2) No objection to the partition of an estate under 
this Act on the ground that the lands have been divided 
by private arrangement sh^ll be admitted unless it is 
presented before the Collector records a proceeding under 
sectionTsV) declaring the estate to be under partition. 
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Note i,— This Section repro^-u<?es iyicaon 12 of the Estates Partition 
Act^ 1S76, with Uvo amendments, namely, (i) a provision 
• that the Seclion will only apply where the private arrange- 
ment formahy nade and agreed to by ali the 

proprietors, and (2) a ckiuse, declaring that no objection to the 
partition of an estate oh the ground that the lands have been 
divided by private arrarigpinent shall be admitted unless it is 
presented before the Collector records a proceeding under 
Section 29 of the Act declaring the estate^to be under partition. 

Note 2 . — In sub-section (r) the word “formally” is put in to show 
that the arrangement must be a thorough, bonajide^ private 
arrangement though not necessarily J;o te registered or put into 
writing. (Vide Supplement to the Calcutta Ga/.ette, dated 20th 
October, 1897. p. 4024). See also the recent deef^ion in the 
case of Gyannessa 7 js Mobarakanessa reported in I. I>. R., 25 
Calc., 210, where the Judges of the llon’ble High Court 
have held that ‘‘Partition is not required by law to be effected 
by an instrument in writing”. 

Note. 3, — The word “proprietors” used in sub-Section (i) rnean^ 
proprietors existing at the time the arrangement was made. It 
does not matter if the present proprietor be not the proprietor 
existing at the time the arrangement was made and be the re- 
|)resentative of such proprietor. (Vide Supplement to the 
Calcutta Gazette, dated 20th Octolior 1897, p. 4025). 

Rulings^ 

i. An estate was brought under partition by an apt>hcation of some 
of its proprietors. The proprietors of another share objected 
that, there having l>een a previous private partition, the 
butwavi^v^ir^ progress was inadmissible under Section 12. Tlu.' 
Deputy Collector who held a locifl enquiry found that the 
proprietors were iii^ separate possession of specific lands, and 
that the partition could not proceed. This view was upheld 
by the Collector, but the decision was reversed by tiie 
Commissioner in appeal. On the hearing of the appeal before 
the board, it was urged that sep/irate possession was alone 
sufficient to prove the existence of a private arrangement. 
But the Board could not accept this view. They ob.served 
that what the law contemplated was a formal arrangcmcni^, 
agreed to by all the parties concerned and followed by 
separate possession in accordance with the arrangement, and 
that the law very justly declared that when such an arrange- 
ment had been made the parties should not be permitted 
to resile from it. They further observed that it would be unjust 
tha.t a proprietor, who liad received specific lands under *such 
an arrangement, and had allowed such lands to fall out of 
cultivation or otherwise to deteriorate, should be permitted to 
claim an interest in lands which had been improved by 
the good husbandry of his fellow-propftet#s> The Board held 
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that in' such a case the^ fifst %td|i would be to establish the 
existence of arf ^agreem^nt, and that * although some of the 
proprietors might hi^ve entered intg an informal un der^tanding 
among themselves to ^ccu[>yC>eertaih lands and <vot occupy 
others, yet whj^n fhe owners of other shares were not parties 
to^ the arrangement, and had not in any ^way recognized it, 
the partition was not barred by s^jch an arrangement. (Board's 
Proceedings of 8tn Jufy 1B82, No, 86, Collection 7, File 2123). 

2 , A jxirtition can only be demanded, as of right, when each of the 

separate shares is made liable for an amount of Government 
revenue in proportion to its assets as cdiupared with those of 
tlie undivided estate. When a priv&te arrangement has been 
mado among the proprietors, by which certain lands have been 
made liable for an amount of Ciovernment revenue not bearing 
the same proportion to the assets of such lands as the 
Government revenue of the entire estate l>eavs to the assets of 
the whole estate, a partition may still be made if all the 
proprietors agfee to it, and if the Collector is satisfied that the 
Government revenue is suflficiently secured. But no such 
partition can be made except on the joint application of all the 
recorded proprietors, and unless the Collector is fully satisfied 
that the interests of Government will not be endangered. 
(Board's Proceedings of 30th September 1882, No. 334. 
Collection 7, File 20.) 

3. Certain proprietors representing altogether a nine-annas share in 

an estate api>lied for a partition of their shares. Subsequently, 
the owners of a two-annnas share also applied to have their 
share separately assessed and demarcated. Their applications 
were opposed on the ground that a private partition of the 
estate having been previously made in t 1226 Fusli, 
the present pavtition could not be ipade with reference to 
the provision of the present butwarra law. The Deputy cob 
lector in immediate charge of butwarra proceedings considered 
that the division of 1226 was a bar to further proceedings. 
The collector took the opposite view. The Commissioner on 
appeal held that a private butwarra had undoubtedly taken place, 
but he admitted the force of the technical objections raised 
on behalf of the respondents that, as a portion of the lands 
some 17 bighas were held ijmali, and as the several share- 
Ivoiders under the private partition were not in separate posses- 
sion of the entire lands representing their interests, the pri- 
vate partition Avas, with reference to the terms of section 12 
no bar to the proceedings, and he in consequence confirmed 
the Collector's order allowing the butwarra to proceed* On 
appeal the Board upheld the Commissioner’s Order^ 'I hey held 
that, though the butwarra^'of sixty years before into two 8 annas 
shares had taken place, it had clearly been superseded by some 
suDsequent arrangement under which the proprietors were in 
possession anokadm shares represeKiting 9, 
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5 annas. Under these eTrcmosTances, it ^ could not be said in 
the terms of this section that th« private arrangement of 1226 
Ft]i|jli was in* force. TJbey however* did not attach much 
weight to^ the objections Aiscd /ji^egaraing the 17 highas of 
land which were admitted always hefd iunali, as, for special 
reasons, tankc^ and other special plots of land arc frexjuenlly 
retained ijmali.* (Boarc^^^ jiiroGeedings^of 30th December 18S2, 
No, T40, Collection 1. File. 1996). 

4, If a tank is held ijmali and other lands are divided by private 
partition, the partition cannot proceed. (Board's No. 213 A, 
dated 12th April 1S92.) 

5 Tlve private partition of an estate, such as that conter^plated by 
this section,, having taken jrlace, it was held to be binding 
on the purchaser of a portion of one of such separated estates, as 
he must have been well aware at the time of his purchase 
of the existence of a private partition betweej'i his vendor and 
other co-proprietors. He could not therefore claim a parti- 
tion under this Act. 'JF>ard's proceedings of 30th January 
1886, No. 58, collection i. File 67.) 

6. A private, butwarra, though not binding against the Covernment 

or against a purchaser at a sale for arrears of Government 
revenue, who derives his title directly from Government is bind- 
ing as between tlie parties to the Bulwira and ptirsons claiming 
title under them. IVipoora Sundari Chowdhurani 7JS'. Kali 
Chandra Ray Chowdhury. 18 w. u., 327. 

7. Tlie private partition contemplated in this section is one 

of the entire estate and not merely of one village out of se- 
veral. of only one village out of several, however 

compfete the arrangement, would iit no way operate as a bar 
to partition- (Bor^d’s proceedings of i3ih March, 1886 
No* 98, Collection 7, File 91). 

8. The Board have on more than one occasion held that the parti- 

tion referred to in this sect fon as sufficient to bar proceedings 

of most complete and 
formal description, that there mtist be a distinct demarcation 
of the lands of each recorded proprietor, and that, as re- 
quired by the section itself clear evidence must be forthcoming 
to show that each proprietor of the estate is in possession 
of lands severally representing his interest in the estate. 
(Board^s proceedings of* 13th March, 1886, No. 205, 
collection 7 File 35.) 

9. Where an application for partition is opposed on the ground of an 

alleged previous private partitiony it is incumbent on the objec- 
tors not only to establish by satisfactory evidence the Jact of 
such partition having taken place but also that in accordance 
with euch arrangernent each party Is in* p^session of separate* 
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land! held in severalty is {epi%se?hting his interest in the estate* 
(BoJtrd’s No. A, d^ed i^th June^ 1S85V) 

10. An estate A consitted of two entile villages and^ half«share of 
another village iJ, |he 4 >ther nalC belonging to two other estates, 
C and D. Tl»e lands of the half share of E in estate A were 
demarcated by the survey from the haif share of B belonging 
to the two other esUutes C and*D. The proprietor of a seven- 
annas share in^ the half of the village B only of the estate 
applied for the partition of his share. The proprietor of 
the remaining one-anna objected that the partition could not 
proceed, in as much as by a private arrangement he was 
in separate possession of certain ^specific lands, and in as 
much as the jungle lands were held in common between the 
three estates. In appeal the Board observed that although 
ft might be shown that the objector held a defined area of 
some 200 bighas, and there might be complete evidence of 
separate holding of this portion of the estate, yet this did not 
bring the cai^ within section 12: — “ The separate possession 
in severalty of one proprietor will not suffice : it is necessary 
that each proprietor should hold his lands in this manner, and 
moreover it has been more than once ruled by the Board that 
separate possession must be one by metes and Ixiunds, each 
proprietor's share being clearly and fully defined. The case 
would seem to be one in which the terms of section 106 
would apply.” Thus they held that the private arrangement 
in this case was not such as was contemplated in this section, 
and that this section was no bar to the partition proceedings. 
(Board^s Proceedings of ist May 1886, No. 160, Collection 
7, File 262). 

u An estate was at firs^ privately divided in tw(w^^shares. After 
some years it was privately divid^i into six equar shares. 
After several years it was held by no less than 28 recorded 
proprietors. One of them having a one-anna interest applied 
for partition, and an objection was preferred that there had 
been a private partition which under this Section would be a 
bar to a partition under this Act. The Board held that the cir- 
cumstances having changed from the time of the original private 
partition and even from the second, when there wore six 
equal shares, the partition could proceed. It was clear, the 
Board held, that the division into six puttm did not represent 
the existing state of things on the property, and that it could 
not be said that in accordarlte with this division, each of the 
present proprietors was in possession ot separate lands re- 
presenting feis interest in the Estate. (Board’s Proceedings of 
29th May 18S6, No. 276, collection, 7, File 472}. 

12. Patties holding separate portions of an estate according to a 
private arrangeroettt previously made, are not in a condition to 
apply to the^oKector for a butwarra when unabfo afterwards 
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to agree among Aj^^dhya Persad Ktisto Dyal. 

15 w. a , 165. 

13. held itt Joint possesaion, each |>ropr:etor receiving his pro- 
portion of the rent according to hfe inj^erest in the land, cannot 
be divided under the Butwarra laws. Door^a Kanta Lahoory 7^?. 
Radha Mohan Neogy. 7 w. k. 51. 

. . . 

14. In an estate a partition of which was applied for under this Act, 

there had been a private partition of th^ lands, leaving 68 
bighas held in ijmali tenure. The case having cofne up to 
the Board in ap{>eal, they observed that the Commissioner 
has rightly remarked, section 12 contemplates the divisions 
of all the lands of an •estate, and separate possessiog of each 
proprietor or set of proprietors of lands representing their full 
interest in the estate. The exclusion of the 68 bi^as is 
therefore fatal to the claim of a private partition having been 
effected” (Board's Proceedings of 4th September 1S86, No, 
146, Collection 7, File 197.) 

15. Application having been made by some co-sharers for partition^ 

of Estate No. 2214, Taluq Jaynarayan Das, in Tuppeh Ha^radi, 
the estate has been declared by the Collector to be under parti- 
tion under s. 31 of the old' Act. An objection was raised at 
this stage by another co-sharer that before the Permanent settle- 
ment of the mehal there were six separate shikmi Taliiqs, 
granted by the Zemindar of Tuppeh ITazmdi, and that these six 
raluqs were treated as one when the settlement was made with 
Jaynarayan Das in 1193 B.S. ; that there were six sets of pro- 
prietors and that though some of them had interests in more 
iliaii one of the six Taluqs yet none had interests in all of 
them ; that die lands have all along been separately possessed 
and the Gb^t*nment revenue was being paid separately. The 
Deputy Collector, m enquiry, found that the six Taluqs, with 
different revenue, were treated as one in the Dole of 1197 B.S. 
and that though the proprietors were recorded as sharers of the 
entire estate their shares did not extend over the whole mehal, 
as those shares were calculated, for the purpose of convenience, 
in proportion to the revenue each Wefs paying at the time and 
that they and their successors had been in possession of the 
lands separately. The Deputy Collector, therefore relying upon 
the decision of the Board in the partition of mehal Sohoa (vide 
Boards No. 1 77 A, dated loth February, 1891) which fol- 
lowed the decision of the Board in the partition of Estate 
Panchitura (decided in i% 78J reported to the Collector for 
striking off the case under section 14 of the Act. The Collector 
held, that the proprietors having been in possession of the lands 
by private arrangement Sectioa 14 did not apply in the case, 
US there was no question of alienation. He was of opinion that 
the case fell within the purview of s. 12 of the Act, and plirtition 
CPqld^ not j>roceed except on a joint petijmn presented under. 
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secttons xo% and T05V>f tho^ Aet. On appeal to the Gommis- 
sioner, an o^ection was* raised whether a Collector could 
entertain an dbjc^tlon* under section 12 of the Act after the 
estate had beenileclared to under partition under 9131, The 
Commissioner held, tl!at though a collector could not entertain 
an objection fit this stage, a Commissioner could do so. The 
Commissioner therefore upheld the #:>rd#rs of the Collector. 
On appeal being preferred to*the Board, the Board agreeing 
with the Comyaissioner dismissed the appeal. Durga Kanta Das 
?^x..Gagan Chandra Das. (Board’s Appeal No. 93 of 1893 dated 
4th May, 1893.) 

16. A private partition of a joint estate is not inconsistent with sub- 
seq^uent survey proceedings and d?)es not take away their legal 
effect. Hunooman Chowbay Bindoo Toraba. 10 vv. r., 

i j. Where an estate was divided by private arrangement more than 
fifty years ago, and the division was subsequently maintained 
in a judicial decision, .since which the co*sharers had for many 
years exercised rights of ownership inde[)endently of each other 
a butwarra of the whole estate cannot afterwards be demanded 
even though a regular separation of one share has been inter- 
mediately obtained by a suit in a Civil Court. Permessur Dutt 
Sahee Audh Shahajee. 5 w. r., 40. 

8 . Notwithstanding anything hereinbefore eon- 

Tenants 10 . life noien tai 116(1, IIG pomm 1)0 viug a pro- 

titieU lo claim partition, |>rietary intere.^t in an estate for the 

[i 876 , s. ioi tpppj of Ijfb ^,idy shall be entitled to ciaim partition 
under this Act. 


S. 8. Note, — In connection with this section the Hon’ble Babu 
Surendra Nath Bannerjee moved that the following proviso 
be added to section 8 namely r— 

“ Provided that the ^interest of a Hjindu widow iift the estate of 
her deceased husband shall not be deemed to be a life interest 
under the terms of this section.” 

He said.— My amendment seeks to give effect to what is the Case- 
Law on the subject. It has been more than once held that 
the Interest which a Hindu wpow possesses in the estate of her 
deceased husband is something more than a life interest, and 
that she is fully entitled to partition. Therefore instead 
of allowing the right to rest on the decision of the Courts, 
I propose to embody .it as a part of the substantive law. I 
the view of the High Court, and I have 
A)efore me on the point But I 

venture to silgge^t thip^t having regard to the fact that we ate 
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A Jlindu ^wha lias succeeded tt> a .s(?,ar€ in a revenue*paying 

estute as }}eir* to her deccarjd husband is not a person having 
a proprietary interest in .estate lor. the term of her life only, 
withirv the meaning of S. io, Heng. Act VIII of 1876. Even 
if she were, a Court would not be debarred from<iecree- 
ing partition of a revenue-paying eijtate at her instance if a 
proper case for the passing of such a dgcree be made out by 
her. 

Jadotnoney Dahee v. Snroda prossonna Mooherjee ( i Bouhiois^ 
120 ); Ph()al Chand Lall v Ruglm)tuns Sahoy (p JV. lod,) ; 
Katama Natchiar vs. The Rajah of Shivagunga {o Afoords 
I. A.y and Bluigabutti Dabee V, Choivdhry B/uda Nath 

Thakoor ( L. R. 2 J: A., 2^6, ) referred to. 

Principles on which Courts should order partition at the instance 
of a Hindu widow stated. Mahadeay Koot^ m, Haruk Narain, 
1 . fv. R. 9 Cal., 244; 

now legislating on the subject, it is desirable that we should 
embody the rulings of the Court in the law of the land. I 
believe the princi[)le is conceded, and there is no difference 
of opinion between the Honlile Member in charge of the Bill 
and myself. It is only a question as to luiw we should proceed. 
If, however, the council is of opinion that it is not expedient 
to introduce the amendment, I have no serious objections to 
oflfer.^’ 

Tlie Hon^ble Mr. Finucane said — 'Fhe High Court decided in tlie 
case of Mohad^ay Kooer vs. Haruk I^arain and others that the 
interest of a Hindit^widow succeeding as heir to her husband's 
estate is more than a life-interest Therefore she ivould not be 
debarred^ as the section stands^ from claiming partition. But 
the amendment of the HoiVble Mover nught possibly frustrate 
his object for he says that for purposes of this section the 
interest 1 :»f a Hindu vwdowis not a life-interest, which might be 
taten to mean that it is less t^an a life-interest. However 
that may be, I oppose the amendment on the ground that 
it is superfluous,’’ 

The Hon’ble Babu Surendra Nath Bannerjee said : — ‘ I don’t accept 
the view put forvyard by •HonTile Member in charge of the 
Bill I don’t accept the interpretatioit which he has put upon 
my amendment. Section S creates a disability. I want to 
remove this disability, from the status of* a Hindu wiefow, 
therefore instead of lowering her condition, I think my amend- 
ment will improve it; At the same time having heard what 
has fallen from the Hofdbk Member, I desire to wiihdraV this 
amendment.” 
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The irJbtion waSj by leav^, ^ithira^i^rn. 

2. A Hindu widoA^ and a recorded share*holdex;; of an estate having 
an adopted soiT applied to ^^hat^e her share ofcthe esi^ete parti- 
tioned off. The afrplfcdion to 4 he Coilector was opposed by 
one of the co-proprietors of the estate on the ground that her 
Interest in the estate was one for life and that therefore 

under section lo cJT the Act she was not entitled to claim a 
partition. The Collector held that with reference to the opinion 
expressed by the High Court in the case of Mahadeo 
Huruck Naraiii (I. L. R., 9 Cat, 244), the widow was bound to 
establish in a Civil Court exceptional circumstances justifying 
her application for partition. The^- Commissioner on appeal 
rehianded the case with instructions that the partition should 
be allowed to proceed if the adopted son of the wudow was 
of age and of sound mind, and there w’as no reasonable objec- 
tion on his part. The commissioner subsequently stopped 
the partition proceedings. The adopted son having given his 
^consent, it Was eventually held by the Board on appeal that as 
the name of the applicant was recorded in the Collectors 
register in respect of her share for the partition of which 
she clahned, and as her possession was not disputed and the 
interests of the heir presumptive were according to the terms 
of the decision of the High Court not injuriously affected by 
an order for partition, the appellant Hindu widow was entitled 
to the partition she claimed. (Board^s I^roceedings of 19th 
March t886, No. 112 Collection 9, File 132). 

5. In a case the Collector rejected the application of a Hindu 
widow for the partition of her share in a joint undivided estate 
on the ground, among others, that as she held a proprietary 
interest in the estate for the term ^of her life only, she was 
debarred under the provisions of section lo of the Act from 
claiming a partition of her share. 

On the widow’s appeal against the Collector’s orders the Commis- 
sioner held that the proper course to pursue in tlje case was to 
give the reversionafy heirs permission to join witli the widow in 
the petition for partition.' He then went on to diseuss he question 
who were the reversionary heirs, and having decidesd thaft they 
were the daughters and daughter’s children of the wi^dw, and 
not the brother’s and nephews of her deceased husband, he 
returned the case to the Collector with directions to proceed 
with the partition if the reversionary heirs joined in the appli- 
cation. The Board were of opinion that the orders issued 
by the Gemmissioher were erroneous apd must be set aside. 
They observed terms of section io of the Act which 

disquaHfy any person interest in an estate 

♦for the term of his life onIy> from claiming a partition are 
absolute, y^att also from the that the Reyenue Courts 
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have no jurisdiction to en^uiiw into or determine (questions of 
right or inheritance, it is to be^obsen’e^f that the only persons 
who can clahil a partitipp, or who crfii be recognized by the 
revenue Courts^ arc proprietors who are in actual 

possessioh.^V 

The appeal was etccdfdingly ^decreed, and the orders originally pass- 
ed by the Collector rejecting the aj^plication for partition were 
confirmed. (. Board's Proceedings of joi/^ fn/y JVo. 201 \ 

Colkciion 1576, Bile li) 

One Dr. George Manook applied for partition of his recorded 
share in estate No^ 162 at i)acca, but his application was 
opposed by some of his co sharers on the ground 4hat he w'as 
debarred, under section 10, Act VIII of 1S76, from claiming 
a partition of his interest in the estate, his being a life-interest 
only. The Deputy Collector, on enquiry, found that after 
the death of the apidicant’s mother the property would go 
into the hands of the reversioners of whicJt Dr. Manook was 
one. I’he Deputy Collector was, therefore, of o|)inion tluit 
unless the other children of Mr. and Mrs. Manook gave their 
consent to the Bahvarrah^ the applicant had no right to 
claim a partition. On this Mr. Manook and his children, by 
a petivion, gave their cor.sent atid stated that they had no 
objeciion to partition being proceeded with. But the Deputy 
Collector doubting the validity of their consent, rcqiorted to 
the Collector that the case was barred under section 10 (Act 
VIII of 1876;, The Collector agreeing with him rejected the 
application for partition. The C'ommis.sioner, on appeal, held 
that had all the reversioners joined with the applicant in the 
petition for partition the butwarrah might proceed. On appeal 
to the BoartJ” .M,iey observed: — “Wiiat the Revenue Courts 
have to do is to ^whether Dr. Manook has legal possession 
of the share claimed and that his right is not his own life- 
interest. He is, the Board takes it, in exactly the same posi- 
tion as Mr. \V^ise and Mr. David /. c., he is in actual pos- 
sessiot^ of the share as proprietor at this moment. It may 
hereafter be a question wdiether he Will continue to be so after 
his mother's death hut that does not affect the case as now 
before the Board and he appears to Vje fuiVy entitled to 
partition and to have been rightly registered as in full posses- 
.sion.'^ The Board seeing no possible harm, either to his brothers 
and sisters should they hereafter be found to own shares, or 
any danger to the Government revenue, directed the partition 
to proceed. {Board’s Bio, z 8 A, dated T2th January^ ikgf). 
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9. No parfitioii of an estate inpde after tlie 
jhuturenartitions not to ceTpeTit of this Act shal 1 relicvc any 

relieve lami from Uabi- land froiii liability t(^ the Gov'ernment 
nue/uniS for tlic total (leniaud of land ^revepue 
v ided in this Act. ast^essed iipoiT the estate of which the 

land forms part, unless the partition is made as herein 
provided* 

10. Exce]>t as otherwise provided in this Act, the 
Amount of land- amount f)f land-reveiiue assessed on 

revenue to be assesse<i each Separate cstatc shall bear tlie 
on each .separate cst.ate. proportion to tlie wliole amoUllt 

of land -revenue forwhixjh tlie parent estate was liable as 
the assets of such se])arate estate bear to the whole assets 
of the parent estate. 

11. Subject to clauses (/>) and (r) of section 2 of 

ResiricUons on parti- partition of ail estate 

lion of estate with refer- shall bc made, and DO appUcatiou for 
ence to land-revenue. partition of ail estate shall be ad- 

mitted, — : 

(a) If the annulfil amoiint of la^|.u?-revenue for which 
the separate estate of the applicant would, 
after partition, be liable would not exceed 
ten rupees ; or 

(h) if, after separation of the applicant’s interest, 
the annual amoiiiit of land-revenue for which 
the separate estate of the remaininf>- jiro- 
prietor or ]>roprietors would be liable would 
not exceed fi ve Rupees ; or 

(e) if the Colleetpr considers tlmt for any reason 
any of the separate estates would be likely 
to prove an insufficient security for the pay- 
ment of the laud -^revenue winch would be 
sepaj^tejy ebarged upon it. 



SECtIKITY OF TilE JLAND-REVENUK. if. 

Note,— T hii> i*s the most imt orlant section in the whole ^\ct. It has 
created a sort of involution in the laws regarding the partition 
of Estates,. The framing of tfiisS scctfon evoked much dis- 
cussion in and outside* th V Council. " The Bill as introduced 
provided that partition «hould nol fe allow^ed il the separate 
estate of any of, the proprietors w'ould b? liable for an annual 
amount olVUhd'levenvie^ n exceeding Rs. loo. Vehement 
oppositions being made against thfi said exorbitant limits, the 
Select Committee at first reduced thq, limits to Rs. 20, and 
objections still subsisting in their final Report, the Select 
Committee came down to the present limits. The limit 
has thus been raised from one Rupee of the previous Act 
to upwards of ten Rupees for the applicant’s seir.rate estate 
and of Rupees 5 for the residuary share. In Ihe previous 
Act there w'as a provision for the proprietors redeeming the 
amount of revenue in case it did not exceed one Rupee^bul 
this Act has done away with that advantage. ( Vule lntroduc 
Ho ft.) « 

Under the previous Act the restriction as to the limits 
of Sudder Jumma was imposed regarding the permanentfy 
settled estates only but this section has been made appli- 
cable to ail estates, whether permanently settled or not. 

In this section has been inserted for greater clearness a formal 
saving of the clauses of section 2 of the Act which admit of 
partitions pending under the Act of 1876 being carried on 
under that Act. 

12. (1) Aliy Civil Court which made a detTee (x^wj 

Execution of decree partition or for the Hejiarate 

for partition. '^’^s'^,N|>osses8iou of a ♦>liare ol an undix ided 

estate paying lanil-reveniie t(^ tlie (iovernnient may, 
notwithstanding anything in section 2G5 of the Code 
of Civi! Procedure, cause the decree to he exeeutetl 
in the rijanner prescribed in section 0B6 of that 
Code ; and, if it does so the?, joint and several liability 
of the entire estate for tlie whole of the land-revenue 
chargeable u|><jn it shall not be pregudieed or afteeted. 

(2) If any decree is sent to the Gollector for 
cation under section 265 of the said Co<le, the exe- 
cution thereof shall be subject to the restrictions imposed 
by vsection 11 of this Act. 

Notes; — This section is new. The Civil Court has been enjpowered 
by this section to execute its decree U|idej|i section 396 of the 
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Civil t'rocedure Code, nbt^^ths^adding the donirary provisioHs 
contained in •§ectioii 265 of the sajd Code. This section 
seems to be superfluous, havir^ regard to the recent Fult 
‘ Bench case of JD^dya v\ Kai/ash C^ndra jLahti^i 

reported in I. L. Rf; 24 Gah, 725. However, in order to avert 
all difhculties as to the rights of the ^T^ocal Councils to make 
la’^vs contrary to those of the. supreme 'Legislative Gouncil 
the special sanction oi the Governor-General of India has been 
obtained to the provisions contained in this section (vide 
Pyeiwnidei) 

Mtdings, 

I. Where a decree for partition of an esti^te has been transmitted 
by the District Court to the Collector for execution under 
section 265, Civil Procedure Code, the Court that made the 
decree is not deprived of its judicial power to hear and decide 
objections to the division of the estate made by the Collector. 
Chinna Sectayya vs, Krishna Vanamm. I. L. R. 19 Mad. 
435 * 

2c Where the Collector makes a partition under S. 265 of the Code 
of Civil Procedure, the Civil Court has no power to examine 
his work or to direct him to make afresh partition. Shrinivas 
Hanmant vs, Gurunath ShrinivavS, I. L, R., 15 Bom., 527. 

3. The Deputy Collector to whom a decree has been referred under 

S. 265 of the Civil Procedure Code (Act XIV of 1882) for 
partition, is not confined to mere division of lands decreed 
to be divided, but includes the delivery of the shares to their 
respective allottees. Probhudus Lakhmidas vs, Shankar Bhai. 
I. h, R. Ti Bom. 662. 

4. A Court has no power under section 396, of the Code of CiviU 

Procedure to order ks Amin to Cause a be built separat- 

ing portions of property of which part 4 l\on has been decreed. 
Sohan Fall Haradeo Sahai I. L, R. 19.^ All., 194. 

Sections 265 and 396 of the Civil Procedure Code run thus :~ 

*‘265. If the decree be for the partition or for the separate 

possession of a share of an undivided estate 
rartition of Estate or paying revenue to Government, the partition 
separatiurt of share. of the estate dr the Separation of the Share 

shall be made by the Collector and^ 
ing to the law, if any, for the time being in force, for the partition 
or the separate possession of shares, of such estates.’^ 

*‘396, In any suit in whiclv^ t partition of immoveable property, 

not paying revenue to Government appears 
Comm. 5 iisspn to mak^ iq the Court to be necessary, the coitrt, after 
}>a?i'i‘’hnmTeSre asGertainiog the several parties interested in 

perty. such property and their several rights therein 

may issue a commission to such persons os it 
thinks fit to make ^ petition according to such rights. 
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The Commissioners shi ll inspect tfie property, 

aijd shall divide the s»me into as many 
Procedure of Comni^s- shares as may Be directed by the order under 
sioners. ‘ > which commission issues, and shall allot 

such shares to *tki parties, and may, if autho- 
rized thereto by the said order, award sum I to be paid for the 
purpose of equalling th^ value of the shares. 

The Commissioners shall then prepare and sign a report, or 
(if they cannot agree) separate reports, appointing the share of each 
party, and distinguishing each share (if so directed by th5 said order) 
by metes and bounds. Such report shall be annexed to the commis- 
sion and transmitted to the court; and the court, after hearing any 
objections which the p<frties may make to the report ^or reports, 
shall either quash the same and issue a new Commission, or (where 
the commissioners agree in their report) pass a decree in accordance 
therewith.’* 

13 . The Collector may refase to admit an ajtplica- 

p.)wer to refuse par- tormatifui of laiid held 

iiiioa which would in severalty into a separate estate, (H* 
State S {proceed with a partition nndertaken 

to endanger the safety oil such uii a}>pIication, or to admit or 

of the land-revenue. j ii 

proceeu with any other application 
for partition, if, in consequence of the land oeing in- 
terniingled witli that lield by other proprietors, llie 
reHult of the partition would be to form out of a com- 
pact estate one or more estates consisting of scattered 
parcels of land in such a way as, in the opinion of tlie 
Collector, to endanger tlie safety of the land-revenne : 
Provided as folloWs-jfr— • 

(a) a piurtition may he allowed in any such case 
if the recorde,d proprietors agree to such 
a distribution of land as would make the estotes 
formed by the partition reasonably compact ; 
(ft) Nothing in tins section shall be deemed to 
prohibit the partition into separate estates 
of any parent estate which liefore such parti- 
tion is not compact and consists only of 
scattereil parcels of laud, 

14. No proprietor who has alienated any jairtion 

Interest a.ienatert with interest iu ail estate, ot iioany 

special condition to specific land oi an estate, by private 
habitity for land-revenue, contract, with the Condition that 

the transferee shall lie liable in resjiect of the interest 


{ 1876, S. I I 
miidiHudJ 


[1876, s. 4 . 
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acquireti him to pay a' spAcifieSl amount or a specified 
share of the landVeyenue for which the estate is liable 
(such amount or sluwe bepig t^Jior than the j^oportionate 
amount or the proportionate '?share for which sncli 
transferred interest if formed into a separate estate would 
be Habfe under section 10), 

and no proprietor who has derived his title from any 
proprietoi* who has made any alienation as aforesaid, 

.shall be entitled to claim a separation under this 
Act of the interest which he continues to hold in the 
estate ; 

and no .such transferee as aforesaid, and no person 
deriving his title from such transferee, shall be entitled 
to claim separation of the interest which has been so 
acqnh'ed ' 

Provided that a separation of such interests may 
Ije made if the parties concerned agree— 

(a) to waive the conditions of the contract as 
regards the proportion of land-reveniie for 
which the transferor and ti’ansferee or their 
representatives re.spectively are liable, and 
(/>) to hold the estsites which may be allotted 
to them respectively by the^, partition subject 
to the payment of suchf amount of land- 
revenue as may be assessed upon them 
respectively under this Act. 

Rulings. 

1. A certain share ill an estate was sold reserving certain rent-free arid 

honiestead lands. T'he purchaser, however, was made liable 
by the deed of sale for the revenue of the purchased share: 
by this was meant, not the revenue proportionate to the amount 
of land actully sold, but the revenue proportionate to the 
share in the ptate that was sbld. The Board, agreeing with 
the Commissioner, held that under this section the partition 
. could not proceed. (Roard’s Proceedings of zoth Pebruary 
i886, Pdo. dfy Collection gj Pile sgj.) 

2 . An application for partition was objected to on the ground of 

previous private mrtitiori and under section 14 of the Act. 
The Deputty Colfectpr held that the estate in queiition was 
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at first divided into shares, and thtfJi into two 

and then held by fc>ur recorded propriet<^js ; that as the state 
‘t;f things hi;y^ altered from what it #vas at the time of the 
orrginal partition the CoRector * was of opinion that 

partition could proceed tis it could n&t be said that in accor* 
dance with the pr^ivious partition each of ttie present pro]irietor 

was in possession of separate lands representing his^ ‘interest 
in the estate. Moreover, as it was^admitted that the tank and 
some lands were held ijmali the Deputy# Collector found that 
sec. 13 was no to the jiartition. • 

As to objection under Section 14 the Deputy Collector was ofo}>i 
nion that as 5 bighas of land given by the applicant's jire- 
decessor to the objectors predecessor in estate No^3555 was 
comparatively small in comparison with 34 bighas of the entire 
estate there could be no danger to the Government revenue 
and therefore section 14 need not be a bar to partition. The 
Collector agreeing with the Deputy Collector rejected the 
objection : on appeal to the Commissioner* he reversed Iht.: 
l.ower Court's order and directed to strike otT the partitiuJi. 
(hi ajipeal, the Board confirined the commissioner’s order 
with the remark that ‘‘ the present division was so fur from 
being inconsistent with the first one that it had arisen directly 
from it and was based on it, 'flic fact of the tank and other 
indivisible property having been left ijmali did not interfere 
with completeness of the division, since after a regular butwarra 
had been made this property would probably and certainly 
might have been left in common.” ( Boards No. 213 .d, dated 
1 2 th Aprils i 8 g 2 \) 

3 — Kumar (now Rajah) Rajendra Ntirain Roy having applied for parti- 
tion of his recorded share in estate No. 10 Rurgunnah Bhavval 
his applicationR<;^s opposed by MohWii Cliandra Roy on the 
ground that the '^ipltcant was not in possession of the share 
for the separation of which he had applied and that his 
application was barred under Section 14, owing to the 
reservation of certain lands out of tlie shares sold l>y the 
objectoj“’s father to the applicant’s predecessor in title without 
any corresponding deduction having* been made in the propor- 
tionate .share of the Government revenue to be paid on the 
fractional shares so sold. 'Fhe Collector found that Rajendra 
Narain Roy was in possession of the interest the separation 
of which he had applied for and that the objector had failed 
to establish his possession the reserved lands. He. therefore 
postponed the partition proceedings for 4 months to enable 
the objector to establish his right to the reserved lands in the 
Civil Court under Section 24 of the repealed Act No steps 
having been taken by the objector within the time allowed, the 
estate w^as brought under paitition under Seciion 31 of the Act 
of 1876* Onapj[)ealby the objector, the Commissioner cd^ifirmed 
the order of the collector On appeal to the Board they held that it, 
woul3 be absurd to suppose that any such petty reservations as 
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made in this case could be 4iel(^ tiS-debartbe recorded proprietor 
of |rd of the ^.tire est|ite from being considered within the 
meaning of the^, Kiw as in actual povssession of his recoided 
share ; That section 7^4 of tKc Abt (for the reasons slated in 
the judgment ) ,did not apply to *this case, as the Government 
revenueAvas in no way endangered.M^ard's No 270 A, dated 
21st May, 1886.) 

4 — In an enquiry uncfer this Section it would not be necessary for a 
Collector to require strict proof of a contract before refusing 
to make a Butvvarra. If on application l>eing made the 
Collector should find that as a fact an arrangement was in 
existence and was recognized the co-proprietors under 
which some of them held their shares on payment of a certain 
specific amount of the joint Sudder Jumma no*^ bein^> in pro- 
portion to the actual produce of such shares, and without 
reference to such proportion, he would properly refuse to 
make a Butvvarra which should destroy the actual status as he 
finds it to exist in this respect by separating off estates each 
liable for a proportionate share of the joint Suddtr Jumma. 
(Board’s No 177 A, dated loth February, 1891,) 

15 . If any estate has been declared to be under 
^ , , , , partition as itrovided in Section 29, 

hilly for arrears of land • ^ ^ o i i • ’ 

revfinie, of an estate Jiii.V arreiu's oi liind -revenue acernmo* 
whwii IS under parti- tliereou before the date specified 

in the notice issued under section 94 
may be realized b}’ sale of the estate as if tlie same had 
not been declared to be under partition^; and, if such sale 
tiikes pliice, the partition proceediugfiK^inall cease from tine 
date thereof, but shall be revived if tlie sale is set aside. 

NorE.--The last portion of this Section is new. It is provided that if a 
sale for arrears of revenue is set aside the partition proceedings, 
shall be revived. • '' 

. i6.] 16 . Nothing contained in section 15 shall be 

Sale for arrears of deemed to affcct the provisions of 

.aTestatrwWc^bS scction 10, section 11, section 12, 
section 13 or section 14 of Act XI of 
1859 (an Acf U) improre the law relating to sales of land 
for arrears of 'reveme in the Tjower Provinces under the 
Jien;i(d Presidency), or swiy similar law lor the time being 
in force, in respect to the openiim of separate accounts 
/or ditfcrejit shaftesdn an estate and the protection afforded 
to such shares thereby: ' 
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Pi'ovidefi that, if any sfmne in any estate is sakl for 
its own arrears of lancl-reveniie w4iile snr'h estate is under 
partition in accordance with, the,? pro\ isions of this Act, 
such share siiail J>e sr>kl sn!>ject tt» tfie {jjirtition proceed- 
ingsV whicfi shall pr<^.^;?eed as if no such sale had .taken 
place ; and the purchaser of the slawe sold niay, from the 
date of such sale, exercise all the rights .whicJi the pro- 
jn'ictor whose share he has purchased might haw; exer- 
cise<l, and shall be subject to all the liabilities to n hi<*h 
such j)ropriet»)r woukt Imve been subject in respect of the 
partiti(^n pro<“eedings. 


Ruling. 


The Purchaser of a specific portion of the land of an estate separately 
registered with a separate jumma under S. it, Act XI of 1S59 
is not entitled to claim a butvvarra of the whole estate, and to 
obtain a share of the whole land pro})ortioned to the amount of 
the Sadder Jumma paid by him. Fukeer Chunder Saha 7\y. 
Nobodeep Chunder Shaha. VV. R,, 1864, 59, 


Note. — The sections of the Act XI of 1 S 59 mentioned above arc 
inserted at length for facility of reference. -• 


10. “When a rccoirW^ sharer of a joint estate, held in common 
tenancy, desires to pay his share of the 
Separation of shares Government Revenue separately, he may sub- 
held in common, by the mit to the Collector a written application to 

^ separate that effect. The application must contain a 
accoun . speciOcation of the share held in the estate by 

applicant. The* "Collector shall then cause 
to be published in his own Office, in the Court of the Judge, Magistrate 
(or Joint Magistrate, as the case may be), and Moonsiffs and In the 
police 'Flmnnahs in whose jurisdiction the estat)^ or any part thereof 
is situated, as well as on some conspicuous part of the estate itself, a 
copy of the applicatidh made to him. If, within six weeks from the 
date of the publication of these notices, no objection is made by any 
other recorded sharer, the Collector shall open a separate account \yith 
the applicant, and shall credit separately to his share all payments 
made by him on account df it. The Gate on which the Collector 
records his sanction to the opening of a separate account shall be 
held to be that from which the separate Uabilit^s the share of the 
applicant conimence. 

5 ^ 
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11* When a recorded sharerfofrf" jo* nt estate, whose share consists 
dea si^cific portion 6f the land of the estate, 
Separation of shares to pay ^his share of ‘ the (TOVerni>)^tt re- 

consisting of specific Y^uf^^separ&ely, he may submit to the Collector 

Lpenrng "of a ’separ‘at> ^ applfcatlonjo that effect. The appli- 

account, c cation must contain a<^pecihcation of the lana 

conaprised in his share, and of the boundaries 
and extent thereof, together with a statement of the amount of Siidder 
Jumm a heretofore pSlid on account of it. On the receipt of this 
applicatioh the Collector shall cause it to be published in the manner 
prescribed for publication of notice in the last preceding Section. In 
the event of no objection being urged by any recorded co-sharer wuthin 
six weeks |Tom the time of publication, the Collector shall open a 
separate account with the applicant, and shall credit separately to his 
share all payments made by him on account of it. The date on which 
the Collector records his sanction to the opening of a separate account, 
shall be held to be that from which the separate liabilities of the share 
of the applicant commence. 


12. If any recorded proprietor of the estate, whether the same l>e 


If objection be made, 
pavties to be referred to 
the Civil Court. 


held in common tenancy or otherwise, object 
that the applicant has no right to the share 
claimed by him, or that his intrest in the estate 


is less or other than that claimed by him, or if 
the application be in respect of a specific portion of the land of an 
estate that the amount of Sadder Jamma stated by the applicant to 
have been heretofore paid on account of such portion of land, is not the 
amount which has been recognized by the other sharers as the Jumma 
thereof, the Collector shall refer the parties to the Civil Court, and 
shall suspend proceedings until the question at issue is judicially 
determined. 


13. Whenever the Collector shall have ^i^red a separate account 
or accounts to be kept for one or more shares, 


Sale of separate shares. 


if the estate sliall became liable to sale for 
arrears of revenue, the Collector or other Officer 


as aforesaid in the first place shall put up to 
sale only that share or thosi? shares of the estate from which, according 
to the separate accounts, an arcear of revenue may be due. In all 
such cases notice of the intention of excluding the share or shares 
from which no arrear is due, shall be given in the advertisement of 
sale prescribed in section 6 of this Act. The share or shares sold, together 
with the share or shares excluded from the sale, shall continue to 
constitute one integral estate, the share or shares sold being charged 
with the separate pprdon or the aggregate of the several separate 
portions of Jumma assigned thereto. 


14. If in any case of a sale held according to the provisions of 
the last preceding Section, the highest offer for 
Entire ctnate niny be sold the share exposed to Sale shall not equal the 
under certain conditiouiv tamonnt of arrear due thereupon to the date of 

sale, the Collector or other Gfficet as aforesaid 
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slmlt stop the sale, and shali cieilar# that the entire estate will be put 
up to sale for arrears of Revenue at a future dat#f unless the other re- 
co/ded^harer or sliarers, or (yie|_or more •of them, shall within ten 
days purehase the share in arreara>y pa^njjto Government tlie whole 
arrear due from such share. IT such purchase completed, the (’olleo 
tor or other Officer §.s a%)resaicl shall give such certificate and delivery of 
possession as are provided for in Sections and 29 of this Act, to the 
purchaser or purchasers, who shall have the same rights as if the share 
had been purchased by him or them at the sale* If no such purchase 
be made within ten days as aforesaid, the entire estate sKall be sold 
after notification for such period and publication in such manner as is 
prescribed in Section 6 of this Act.” 


CHAPTEK IV. 


iNITIATrON ANl^ DTSOONTTNirANOK OF PAR TITIOX 
PROOEKDINUJS, 


17, Every application for jiartition shall I)o rnmlc 
in writing to, tlio Colha'tor of tlip 

the estate is borne, and sliall lie, pre- 
sented by the apjilieant or by his duly authorized agent. 


[1876, s. 17 
and s; 52, 
Uar.i 1,] 


r. Section 265 of the Code of Civif Procedure does not apply to 
a suit for partition revenue-paying esWe when no separate allot 
ment of revenue is as^ed for. A Civil Court therefore has jurisdic- 
tion to decree partition in such a case ; and a suit for possession, after 
partition, of a share in part of an undivided estate, in which part 
alone the plaintiff has a share, is maintainable in a Civil Court if no 
division of revenue is sought. Debi Singh vs. Sheo Lall Singh, /. Z. U , 
16 CiiL^ 20 j. approved and JolUnved; Metterban Rawoot vs. Behari Lall 
Barik, /. Z. 2 j Cal, ^ d/p, overruled, Jogodishury Dcbia rw. 
Kailash Chundra Lahiri. Full Bench I. L. R., 24 Cal., 725. 

2. The meaning of S. 265 of the code of Civil Procedure i.s 
that where a revenue-paying estate has to be partitioned into several 
revenue-paying estates, such partition must be carried out by the 
Collector* Zahanm vs. Gowri Sunker, /. Z. R, 15 CaLy igS 
approved, Debi Singh vs, Sheo Lall Singh,. 1 . L. 16 Cal. 20^. 

3. If a case is once struck off, a fresh application under section 
17, specifying all the co-sharers and fulfilling the requirements of 
sections iSand 19, is necessary, ( Board -S appeal No 180* of 189.^. 
decided on 27th June 1895 )• 
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{1876, 3, 18, 
modified, j 


f , 

18 . Every such iippUc»tic/n shall be signed by the 

Apuiication to be Of by his^ duly authorised 

signed and to contain agent, /.lud sJiatl COlltaill the follOlvillg 
certain particulars. ^.arficute, stV far as they are kiiowu 

to or cap be ascertained by hini, natneiyyi-e- 


(rt) The name' of the parent estate ; 

(b) The number under which such estate is borne on 
the revenue-roll, and the laud-revenue de- 
• maud for which it is liable ; 

{(■) The numlier under whicli such estate i.s borne 
on the Collector’s General Register of revenue- 
paying lands; 

(t/) I'lie name and address of every proprietor, 
whether recorded or unrecorded^ of such 
estate, the name and address of every pro- 
prietor of any other estate holding land in 
common with the proprietors of the parent 
estate, and tlie name of the post office of the 
area within whicli each of the said proprie- 
tors reside.s ; 

(a) The character and extent of the interest of 
which each proyirietor parent estate 

is in possession ; 

(f) A specification of any land held by proprietors 
of the parent estate in common with pro- 
jirietors of other estates, and of the rights of 
such pioprietors respectively in .snch land, 
and 

(//) Such lurther particulars, if any, as may l>e 
{irescribed by rules made by the Board. 

Note.— In clause (if) a stateaient is required of (i) the name and 
address of every proprietor of any other estate holding land in 
common with the proprietors of the parent estate, and (i/ the 
nami of the Post Office of the area within which each of such 
other proprietors tesifies. [M« is new.] 
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10» (1) Every sucTi apiijicatiou sliall, subject to the [1876, ss. 19. 

pfovisioiis of i|ub-Se<jiifiou (4) of this see- 
tion, he jccoinpaiftcd by a copy of t lie 
rent-roll of the d^tate, and by a speci* 

^cation referring fo the papers of 
every • ineasuremeiit and record-of- 
rights which has respectively been made of and prepared 
for the estate by aiiy officer appoiiited in that behalf by 
the Gov^ernmeut or other competent autliority and of 
wliich the person verifying the application under sub- 
section (2) has knowledge. 


Application to t>e acco»4i' 
panied b^copy of* rent- 
roll and oy specification 
of previous measure- 
ments and record -of- 
rights. 


(2) The said applieatiou, rent-roll and speeifieaf ion 
shall be veritied at the foot of the ap])licatioi^ by the 
applieaJit, or 1)y his duly anthoris#d agent having 
personal Knowledge of the facts stated therein, in tl^e 
maimer following, or to the like effieet : — - 

I, A. lb, declare that the particulars contained in 
this application and in the rent-roll and sjieeilicatiou 
nccompariying it are cori’cct to the best of my kiuiwlcdge 
and belief,” 


(3) If the said application, .rent-roll or specification 
contains any ei^^ry which the person making the veritica- 
tioii knows or believes to be or does not lielievc to lie true, 
sucli person shall be lialile to be punished in the samti 
manner as if he ^ave false evidence. 

(4) Jf the person presei|tiug the ajjplication is 
tvnable to produce a reut-rolKas required by siib-sectiou 
(Tj of this section, he shall state the reason of such in- 
ability, and the name and address of the person wlio has in 
his possession the infarmation necessary for the prepara- 
tion of such rent-roll ; and the Collector may, if he thiidvs 
fit, require such person to pr<j<luce such, rent-r oil. 

20. If any such application floes iK>t in the o|>i- [isys, s. 20. j 
Procedure if uppli- moti i)i the cf>llectfnv fulfil the»i"e<iaire- 
caiion is not in order. mcuts of the forCgfa^ig sectioiis of the 
chapter be may either reject it or return it for amendmen. 
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3G 

21. H in the opitiion pf the collector the appli- 
Notifimiion ami \cution lulfil.s the Said rc<piirements, 

noticeof application. H thci’^* ilWpears to lliut to .bc llO 

ohjectioi) to making' the ‘jmrtitioii he .shall. — 

(a) publish a notification of ‘ the application in 

the nianner prescribed by section K)4. and 
also by causing copies to be po.sted up at 
the court of the Judge of the district and 
at tlie Court of every Munsitfand Sub-di\i- 
sioiial officer within > who.se jurisdiction, 
and at e\'ery police station within the juris- 
diction of which, any land appertaining to 
the esUite is known to be situated ; 

(b) by sucii Jiotificatioii invite aii}’ person claim- 

ing any proprietary right in the estate, wlio 
may object to the partition, to state his objec- 
tion, either in person or by duly authorized 
agent, on or before a day to be specified in 
the notification, not being less than thirty 
or more than sixty days from the date of 
the publication of the notification on the es- 
tate ; and 


( c ) serve a notice of the application on such of 
the recorded proprietors o^^ie estate as have 
not joined in the application, on any xuire- 
cui'ded proprietor who has been named in the 
iipplicatiou, and on every proprietor of any 
otj^r estate who holds , land in coTumon with 
the proprietors of the estate t<.> which the 
application relates. 

Note to clause (i^) has been provided in this clause that the noti- 
fication of an application shall invite objectors to state their 
objections on or before the date specified in the notification. 
The words “or before” being new. 


[1876, s. 23. j 22. If any person claiming a proprietary right as 
iwr to reject ap aforesiai<l states an objection to the 

plication on rect‘ii>i of ^ pwtitioii Oil or beiore .the day iSpeci- 
o'i>jecuon. notification publiished 
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undep section 21, or at any subsequent fe’me if it shall then 
seeni fit to the .Collector to admit *iuch oCjectiou, and the 
Collector, on «on*8ideration»o&the objection, is of opinion 
that there is good and sufficient reason |^or rejecting the 
application, he Reject the same, and if he does so 
shall record the grounds of*such rejection. 

Ruling. 

t, Putnidarf? cannot be considered as persons claiming a proprietary 
right who are entitled to object under this section, but a record’ 
ed part-proprietor o# a mouzah, a portion of which inouzah 
also formed a part of the estate under butwarra, sifthat the 
name of such proprietor would be entered in the application 
under section i8 ( f ), was held to be entitled to object. 
(Board’s Proceedings of 20th February 1886, No. 97, Colleciion 
2, File 630.) 


23. If any such objection raises any question ot^ [876. « 
„ , , .. right or title or of extent of interest as 

Procedure when obiec- r . ^ i .1 

lion raises any question uCtWCGtl ttfiy tlppllClillt Riul Uliy otilOr 

of right o» title ot of cx- persoii cliuminjf to be a proprietor of 

tent of interest. S ^ ” i •/» C ‘ 

the parent estate, and it it appears to 
the Collector that such question has not been already de- 
termined by a Court of competent jurisdiction, the Collector 
may hold such inquiry into the objection as he may deem 
nece.ssary, and, if he be satisfied»that the applicant is in 
possession of the »xtent of the interest for the separation 
of which he has applied, may, instead of rejecting the ap- 
plication as provided iii section 22, 

(n) direct that the partition proceedings shall pro- 
ceed for the purpose of forming and assigning to 
the applicant a separate, esfate in aCfcordauce with 
the extent of interest claimed by him in the 
parent estate ; or 

(A) direct that such proceedings be postponed for 
four montlis. 


24. 


Resumption of pro- 
aftor postpone- 

inont. 


At the expiration of the said four months .the 
Cfollector shalj resume the proceedings, 
unless the person who has majtle the 
objection, or soine qth^r persqn 


[I 6 , 


• * 5 ] 
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(a) lias obtained an order*frSm a Civil Court direct- 
ing that Wch prpceedings b6 stayed, or 

(A) shows that £4 suU hal lieen instituted before a 
Civil Court to try some qaestion of such a na- 
ture as to lead the Collector to think the proceed- 
ings ought to ‘be stayed until the question has 
been finsdly decided or until the proceedings in 
such Court in respect thereof shall have terrai- 
nated. 

Ruling. 

I. The injunctions of a Civil Court must be complied with, even 
though the legality of the order may be open to question. 
The Collector need not concern himself in thtMnatter as no 
public intere^ is affected. The parties concerned may take what- 
ever measures they think fit to have the matters put right. 
(Board 'S^No. 260 A, dated loth January, 1890.) 

[1876, s. 26] 25 . No suit instituted in a Civil Court, after the 

Suiis instituted after lapse of fouv month s after the Collector 

four months not to affect 

or stay prcxieedings for ^ ' 
j)artitir>n. 

(f/) made a direction under danse (a) or clause 
{{}) of section 23 ; or 

(/>) recorded a proceeding under section 29 , 

by any person claiming any right or title in or to a 
parent estate, shall avail to affect or stay the pro- 
gress of any proceedings which may have been 
taken under this Act for the partition of the 
estate. 

A person bringing a suit under section 42 of the specific Relief 
Act to st^ a partition direGted by the Collector under Bengal 
Act VIH of 1876, 00 the ground that a private partition has 
already been come to/ must ix^bve not only that there has been 
a private partition, but also^^ to that partition; he is 

entitled to, and was in possessioh of, in severalty, some specific 
portion of tfte property again sought to be partitioned by the 
Collector ; and such person is entitled to no declaration affecting 
the rights of other shares in the parent estate. Khooban versus 

R, dhtifiguhhed. 
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26 of the Bengal VIII of itS76 does" not bar the 
right to bring an action, but merely limits^ie effect of the decree 
unless the actit^i is brought vvithfti a certain time. Kalup Nath 
Singh te Lalla Ramdeiri lidl. L 16 Calc., 117. 

decree aftectinfr a parent estate 
Decree made while made by a CiviJ Oourt after thtf CHtate 
pariitiQn prwcedings are bas been declared under Section i!l) to 
m progress. undcr partitioti, Cut befoi-q tbe date 

specified in the notice served under section 1)4, — 

(a) shall 1)6 made in recognition of the proceedings 
in progr^.ss imder this Act for tliti»))artition 
t)f the estate, and 

(//) shall he framed in such manner that the decree 
may be applied to, and carried out in rcfcrem-c 
to, the separate estates )vhie,hT;lie Colleetor in 
his proceeding recorded umier section 2!) has) 
ordered to he formed out of the parent estate. 

(2) if the effect of aii}- such decree l)e to dcclarir 
any person or body of persons to be entitled to any ex- 
tent of interest in the parent estate in excess of the (.extent 
of interest wliicli the Collector in the said proceeding has 
declared to be lield by such person or body of persons, the 
decree shall specify, separately in respect of every proprietor 
or body of proprietors of ^vhose irrterests the Collector has 
separately specified the extent in thew said proceeding, the 
pro[>ortion of such excess which such person or la sly of 
persons is entitled to recover fnjin every such 2 )rt)prietor or 
body of proprietors; 

and e^ry person or body of ]>ersons so entitled to 
recover any extent of interest frwm ’aiiy such {)roprietor or 
Ixxly of proprietors shall, for the purj,)Oses of the partition 
proceedings, be deemed to have the same rights, and to Ijc 
subject to the same liabilities, as a, person who has acquired 
such extent of interest from a proprietor or bcxlj) of pro- 
prietors by privixte purchase after an estate has been 
brought undcr partition under section 29uind on the date 
on wnich the decree was passed 

and such person or body of |>ersons may atifdy, as 
in this Act provided, for the separation* and assignment 


'• 27- 1 
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to hitn oi^ them of the lapda^riSpreftenting the extent* of 
inteirest so acxiiiire^ ; 

and, notvvithataf^ing ai^tfaing contained in-seciion 
11, such appliciition sfiall be dealt with as provided in 
section ^30 ; 

and the lands thereupon assigned to the said jterson 
or bfxly of persona shall M amalgamated With his or their 
separate estate. 

Ruling. 


In a suit fjr declaration of title in which plaintiff also claimed an 
allotment of his share which had been refused him by the 
Collector in a butwarrah then in progress,— that as it was 
found that plaintiffs title was established he was also entitled, 
under S. 5. Regulation XIX of 1814, to a precept to the Col- 
lector directifig him to award to the plaintiff a share correspond 
ing with that title. Abdool Reza v. Jebunissa Bibi. 16 W. 
R., 34- 

27 . (1) Every decree ufifeeting a parent estate 

a Civil Court after the date 
in the notice served under 
section 94, in a suit which tvas insti- 
tuted as mentioned in section 25,— 


Decree made after par- 
tition proceedings Com* 




made by 
specified 


(a) shall be made in recognition of the partition 
proceedings'^ and 

(/») shall be framed so as to give effect to the division 
of the parent estate into separate estate.H 
which has been ordered by the Collector, and 
so as iiot to disturb such division. 


(2) If the effect of any such. decree be to declare 
any person or lx>dy of persons to have been entitled to 
any extent of interest in the parent estate in excess of 
the extent of interest which is represented by the separ- 
ate estate assigned to such person or body of persons 
l)y the Collector in the partition proceedings, the deci'ee 
shall specify, separately in respect trf the proprietor or 
joint ^ proprietors of every separate estate formed by the 
partition, the ptopbrtioii of such excess of interest 
which, such person or, body of persons is entitled to re- 
9 over from such ^wc^rietor or joint pro|mettsrs j 
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o 

recover such extent of iutcTest ^itlof the separate estate 
which has been ast^gned to such proprtetor or joint pro- 
prietors, and out *of such separate egtate only ; 

and the decree shall be executed placing the per- 
son or persons so entitled in the position of a. recorded 
joint proprietor or recorded joint proprietors of sudi 
separate estate, holding the same as a joint undivided estate, 
in eoinmon tenancy wfth the proprietor oi- joint ]U’ 0 ])rietors 
to whom such separate estate was assigned by the Collector 
in the partition proceedings, the extent of the interest 
of the joint pi’oprietors respectively in such estate being 
such as is declared in the decree. 


and every' person ftr,bo(Jy of persons so fmtitled t* 
recover any extent ‘of interest from ^he proprietor o 
joint proprietof s of a semmte J,state^ shall be entitled t 


28 . (1) A Civil Court may at anytime direct tire 
Rower of Civil .Court Collector, _ upon an tippliea tion being- 
made to him in accordance with scctitais 
17, 18 audit),— 


U.) order partition on 
application being made 
to Collecior. 


(a) to assign to any person land representing a 
specified interest in any estate, or in any 
specified village or tract of lantl in tin estate, 
to be held by such person as a separate 
estate ; or 

{h) to divide off from any estate any siiecificd hind 
or villages, and to assign it or them to any 
person to be held as a separate estate ; 

Provfded that no Civil Court shall in any such 
case — 

(i) specify the amount of land-revenue for which 

any separate estate which it may direct to be 
formed under*the provisions of this section 
sliall be liable, or 

(ii) direct the Collector to carry out a partition 

otherwise than in accordance with the provi- 
sions of this Act. 
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(2) The Collector shay the laud-reveaue on 

every such separate estijte in accordance with the pi’ovi- 
sions of this Act. 


Ruimgs. 

I. Section 265 of the Gode of Cml Procedure does not apply to 
a suit for piirtition of a revenue-paying estate when no separate 
allotment of Pevenue is asked for. A Civil Court, therefore 
has* jurisdiction to decree partition in such a case ; and a suit 
for possession, after partition, of a share in part of an undivided 
estate, in which part alone the plaintiff has a share is maintain-' 
ablf in a Civil Court if no division df revenue is sought. Debi 
Singh vs, Sheo Lall Singh, I. L. R., 16 Calc., 205 ; approved 
and followed ; Meherban Rawoot vs. Behari lall Barik, I. L, 
R., 23 Calc., 679, overruled. Jogodishury Debia Kailash 
Chandra Lahiry and others. 

^f^’ull Bench I. L. R., 24 Calc., 725. 

c. The Civil Court may direct partition of a revenue-paying estate 
when the partition can be carried out without apportioning 
the Government revenue. 20 W. R., 182. 

3. On partition of a certain mehal, lands belonging thereto were 

excluded by the Collector. It being afterwards satisfactorily 
found that such lands really belonged to the mehal, and ought 
not to have been so excluded, it was held that a suit would 
lie in a Civil Court for partition of the excluded lands on 
the basis of the former partition. 4. C. L. R., 38. 

4. What the parties may do without suit, the Civil Court may 

do on suit being brought. 2 C. L. R., 134. 

5. Partition of lands of a*Revenue-paying estate made by a decree 

of the Civil Court is no bar to a partition by the Collector 
under Act VIII (B. C.) of 1876. But the papers of the Civil 
Court may, if possible, be accepted by the Collector. (Board’s 
appeal No. 152 of 1897 decided by the Hon’ble Messrs 
Grimley and Toynbet^.) 

29 . If no objection t)e made, within the time .sjjeci* 

Admission of nppli- iiotificivtiou published un- 

caiion for partition and del* section 21, to au application for 
procedure thereupon. partition, or whcu all objectfoiis have 

[1876, .s. 3t.j been disposed of, and if the Collector has no reason to 
Ifelieye that any obstacle exists to his making the parti- 
tion as applied for, 

he shall direct that the application be admitted, 
and shall record ajwgceeding-- 
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(rt) (leolatiug the estato^to he under partition tin* the 
purpose of forming |, and iJissiguing to the 
applicant a sopf#.'ate u/?e ; 

(/<) cleclarin^" the extent of interest in the ^parent 
estate which he findj* to be held by the 
applicant or joint applicantjf; or, if more than 
one separate application for separation has 
has been admitted the extent of interest in 
the parent estate which lie finds to be held liy 
every sef>arate applicant or body, of joint 
applicants, respectively ; 

(r) declaring the extent of interest which remains 
to any recorded projirietor ^vr laxly of re- 
eordo;d proprietoi-s who are not applicants ; ,, 

(f/) ordering that land jiroportionate to the interesi 
so declared to be held by each applicant, 
or Viody of joint applicants resjieetively, shall 
be formed into a separate estate, to be assign- 
ed to such applicant or hotly of joint ajipli- 
cauts ; and 

(e) ortlefing that laud proppj'tionate to the interest 
sti declared to remain to any recorded prti- 
prietor or btxly t)f r<>corded pr<jprietors who 
are not applicants shall Ixt left forming a 
separate estate ; 

ami shall at tJje same time issue a notice to each 
of the proprietors by registered post letter 
informing him that the application for parti- 
tion has been admitted and that the jiartition 
will be proceeded with, and requiring him to 
register his nafne and address and to appoint 
an agent to accept service of process and 
to make any appearance or ‘application* or 
do any act require<i»or authorized to be made 
or done by a party to a partition *nnder 
this Act, 



THE ESTATES* PARTITION ACT. 


HuiiMgt 

2. The Jurisdiction Q^l Coi^rt in matters «of partition of a 
revertue-payining e^t^^is res#icfed only in questions Effecting 
the right of Goijfernraertt to aisesS andcollect in its own way the 
public revenue '—rHeU accordingly that ^he pendency of parti- 
tion proceedings befqre the GpHector under section 31 of 
Bengal Act (VlII of 1876; [Corresponding to section 29 of 
the present Act.] was no bar to a suit for a declaration that 
under a partial partition eflected between the co-sharers portion 
of land has been separately allotted to the plaintiff. Zaharun w. 
Ooiiri Sanker. I. L. R. 15 Cal. 198. 

80. *(1) At anytime after tW Collector has re - 
Subsequent appUca- corfled ft proceeding under Section 29, 
tion for separation of and before thc Deputy Collector has 

*^*mc4ifkd partitioned the land into separate es- 

‘ V‘ tates under seeffon 57, any recorded proprietor in the 
estate, otlier than the original applicant, may apply for the 
separation of his share. 

(2) The Collector may reject or admit any such 
application ; and if he admits it may order either that 
proceedings for effecting such separation shall be carried 
on simultaneously with the previous proceedings or that 
compliance with the application be postponed until such 
previous proceedings have been completed and the shares 
separated in accordance therewith, 

( 3 ) When the " consideration of any application 
which has been postponed under sub-section (2) is resumed, 
the papers of the previous proceedings aforesaid maybe 
used so far as they are applicable. 

Note i;— Under Sec. 32 of The old Law any recorded proprietor other 
than the original applicant could apply for separation of his share 
while the partition proceedings were /« but 

this section has limited the period within which such applica- 
tions may be made. At any time after proceedings under Sec. 
29 have been recorded application of such nature can be made 
before separate estates have b&n formed under Sec. 57 of the 
Act. But it is optional at the same time with the Collector to 
" admit or reject the application even if it be made within such 
time. 

Note the word "papers’! used in sub-section (rV it is intended 

that the whole of the IMthu should be adipissiole. ( Vidt Sup- 
p/emenf, Ca/ettfMvaxtm, D^ttd 20th Octobtr 1897, ^gt pops •) 
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1/ ^espoiident purchased a proprietor^^^ estate after the 

partition ^proceedings had lAen be^in^ira made an application 
to the Collector after the*proceedingsnad been completed and 
submitted to the Matter for approval under Section 8o of the 
Act VIII of ipSyb, raising objections which the vendors had not 
raised in the earlier stages of the ‘proceedings. 'This was re- 
jected by the C'ollector ; on appeal, the i>’ommissioner passed 
an order which in effect set aside the general arrangenoent under 
Section 75. Jleid by the Board that the Commissioner’s order 
was ultra vires, Under Section 32 of the Act VIII of 1876 
the application mu^ be made while the partition proceedings 
are actually in progress^ and not after they have beeti brought 
to a close, except as regards the final sanction ; and that 
Section 120 of the Act of 1876 only enabled a Commissioner 
to return the partition proceedings for the correction of some 
obvious substantial error of detail, which error must be an 
ascertained one, the mode of amendment being indicated. 
{BoariPs Proceedings of ztth September 1896. No, 488(7. Collec- 
tion Nih 7, File No, 14 of 1S96.) 


31, The Collector may refer any aj>j)]icatioii for 

p.nvcr of Collector to {frtitiou to uuy Deputy Collector for 
refer application to tiU ! purpose or miikiug inquiries and 
Deputy Collector. doing any other thing authorised or 

reeprired by this Chapter : 

Provided that every order— 


mtxlifietl. 


33 


(a) rejecting an application mider section 22, 

(/») tlirecting, under section 23, that partition pro- 
ceedings shall proceed or shall be postpoiietl, 
(c) directing, under section 29, that an application 
for partition be admitted, 
ig) made under section 30, or 
\e) appointing a Deputy Qollfector under Section 32, 
and every proceeding recorded under section 29, 
shall be made and recorded, respectively, by the 
Gollecttir and not by any Deputy Gollector. 


32 . As soon as the Gol lector has declared an estate 
to be under partition ^ a provided in 


[1876. S. 34. 


Power of Gollector to 
appoint^Deputy ^C^kc- 
tor to carry out partition. 

tieoemry thereto. 

:K:.;rRmr^ 


section 29, he may appoint a Deputy 
Collector to .carry out the partition 
and all or any of the proce^Vmgs 
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[1876, S. .^S 

modified,] 


Power to strike parti- 
tion ca$e off the file, on 
petition of parties. Re- 
covery of costs. 


)aBsed 


33 . (1) If, at any time® after an order has l)een 

for malciug partition of a 
es&te, al! the recorded pro- 
prietors of the estate present a petition 
to the effect that mgy do not wish 
the partition to proceed, the" Collector niay, after such 
enquiry as he ccpisiders necessary, strike the partition 
case off the file, and at the same time require the proprie- 
tors to pay all costs incurred in and about the partition. 

(2) Any such costs which have not already been 
levied as provided in section 37 shall be levied in pro- 
portion to the shares of the respective proprietors. 


Note By sub-section i of this section it is provided that when 
all the recorded proprietors wish to stop the partition proceed- 
ings the Collector should always accede to their wishes. 

Ruling. 

I, From this section it is clear that a partition case can only be 
struck off the file by a Collector on a petition from all the 
recorded proprietors that they do not wish the partition to 
proceed. The power which is reserved to a Commissioner 
under section 36 (corresponding to section 34 of the present 
Act) to quash a partition must be exercised at the Com- 
missioner’s discretion with reference to the circumstances of 
each case. {Board’s Proceedings 0/ I'jih September, i88r 
Collection File 


[1876, S. 36 
modifieil,] 


34 . (1) If, at aiiy time after .an order has Ijeen passed 
„ \ ^ . fw making a partition, it appears to 

sioner 10 sirike partition tlic Commissioner that any sufncient 
ease off the tile. Rcco- reason exists why the paftition 
vciyo coss. should not be proceeded with, 

he may, on the report of the Gollector or other- 
wise, after issuing a notice calling on the persons interest- 
ed to show cause why the partition case should not be 
struck off the file, and after considering any objections 
which may be made, order the j^artition case to be struck off 
the file. . 

(2) All costs which ^ have not already been levied 
as provided in section \l shall thereupon be levied in 
proportion to the shares of the respective proprietors, 
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ESTABLISHMENT^ COSTS. 

|i) Whert an 4?staic waji entered incio'. (y*ie number aiul one 
SAdder Jamma in th- and the two mou/ahs 

of the estate weie jointly liable f^of the ( Jovernment revenue, 
it was held ihfd there was no legal obstacle to the aj)plication 
of the owner*of an eight ^innas share in one of the iliou/^ahs 
for a biitvvarra of his share, ancf that the whole estate must 
be considered liable to measurement ai*d assessment under 
the butwwa proceedings. It was added— “The identity of 
the separate villages must be considered as having become 
merged at the time of the permanent settlement in the common 
responsibility whiejj they jointly share for the Government- 
revenue of the entire estate. A Butwarra can only ITe effected 
under section 6 of the Partition Act, and the separate and 
distinct manner in which the two mouzahs have been held by 
perfectly distinct proprietors offers no legal disability in the 
way of the completion of the Butwarra *'^ ^Whatever the early 
liistory of the mouzahs might have been (with regard to sepa- 
rate engagements), the diet to be regarded was that at iho 
time of the butwarra they constituted a joint and undivided 
estate, d’he Board therefore reversed the C’ommissionei's order 
that the case should be dealt with under section 36. (Board's 
Proceedings of 8 th November 1884, No, 248, Collection i 
Fik 247). 


CHAPTER V, 


I&TABI.ISIIMKNTS AXD’CoSTS. 

35 . Tlic Deputy Collector, with the appvovitl of [1x76 s. 37] 
I’oftcr 10 appoint cst- tlic Collector, and subject to tuiy rules 

aljUshmoiU anii pres- jn btilialf 1)}^ tllC l.Oai’d, 

tion. may iippoint.sucu persons as may be 

jieeded for the purposes of any proceedings under this 
Act and prescribe the scale of their remuneration. 

36» III liny <»r division in which partitiojvs s. 38] 

Power to appoint spe- are SO tiumevous or cxteusive as to 
ciaicstnWishment. render uecessary the appointment of a 
special establishment in the office of the Collector dr of 
the Commissioner, tiic Collector or the Commissioner, as 
the eas« may Ixj, with tlie previous sanction of the •lloaril, 
may appoint such establishment. 
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37 . (1) As soon as possible after an estate has been 
Estimating and !ev7\ deelaj^d to be un^er as pro- 
of cost of partition stetson 29, the Collector shall 

estimate the cos^t oi making "the partition ; and the 
amount shall be levied from the proprietors in such instal- 
ments and at such times avS may be fixed by rules made 
by the Board. 

(2) If the amount first estimated is found insufficient, 
supplementary estimates may be made froin time to time, 
and the required amount may Ixi levied as provided in 
sub-section (1). 

Note : — The Sub-Section (i) of this section has omitted the words 
during the progress of the partition” after the words ‘rthe 
amount shall be levied from proprietors in such instalments 
and such tirt^ea ” used in section 39 of the Act of 1876. But 
this does not probably affect the principles enunciated in the 
case below. 

Ruling. 

X. Estate No. 1742 Taluk Baharam Khan was brought under parti- 
tion on the 30th November 1893. The partition was confirmed 
on the ist June, 1895, and the proprietors were put into posses- 
sion of their respective separate estates on the 8th September, 
1895. On completion of the partition the total cost of the case 
was declared under section 42 of the Estates Partition Act (VIII 
of 1876) to be Rs. 100, and was apportioned amongst the pro- 
prietors according t?> their interest. The residuary sharers 
Abdul Kadir and ilbdul Hamid Khan had 13 annas 9 gundas 
and odd share in the and the cost payable by them 

amounted to Rs. 84 and odd. They having defaulted to pay 
up the amount, a certificate was prepared and issued against 
them on the r4tb Februarj^, 1896. Notice under .S. 10 of ti)e 
Public Demands Recovery Act (i of 1895) was served them 
on the 1 5th March, 1896^ but as they did not pay tip the amount, 
one Esban Chandra Ray, (who sucGessively purchased in exe- 
cution of his mortgage decree the whole of the interests of 
Abdul Kadir and Abdul Hamid in the aforesaid estate, first on 
2 istMay 2895, and then on the 18th July, i896,but did not take 
possession of some portion of the estate till 6th March,- 1896), 
was made liable for the costs oi the partition which werejpayable 
by his predecessors ; and by virtue of a certificate under the 
Public Demands Recovery Act the dues were realized from 
him.^ Eshan Chandra Ray then serve^l a notice under S. 424 oi 
the Civil Procedure Code to institute a suit against the Secretary 
o^T State for India in Council. On this, the Government ITIeadci 
being consulted, Ke gave out his opinion that section 39 of the 
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Partitmn Act authoriseii tjje Gellector to levy the cost from the 
propnetors '•during the progress of th, parMtion"; that Bshan’did 
pot beppme a “proprietor withls tha weaning of the lluttvarra 
Act until he was put in posses.sion +)y I he Court of his purrli.ised 
interest, ftu* thfe.defirution of “proprietor” in clause (xiii|section 
4 of the Act of 1876) ; that as the law did not make the costs a 
charge on he property the*certificate.procediire did not apr>ly and 
the money realized should tie refunded. This matter bein- 
referrtA by the Commissioner to the ffegal Remembrancer” 
that officer agreed with the opinion expressed by thV Covern- 
mciu Pleader and observed that the'Collector made a mistake 
in not levying the costs during the progre.ss of the partition as 
aijomed by secliorti^p of the Act. The Commissiiiiier differ- 
ing from those opinions submitted the papers to the Hoard with 
the following remarks; --“I am strongly of opinion notwith- 
standing the weight ot legal opinion on the other side that the 
suit should be awaited and the refund advised should not be 
made. It seems to me that the purchaser bought the share in the 
property with all the liabilities which arose on account of it at 
the time of Ins predecessor. The liability to pay tlie costs of 
the partition appears to me to be a lien on the property. It is 
an expenditure incurred to improve the property by cotivertiiu' 
it from a joint estate to a .separate estate. 'The purchase 
obtains the benefit of the improvement without its havimi been 
paid for. Such purchases need not be reported under the land 
Registration Act (VII. of 1876.) until after sixnionths.froin the 
date of their completion, and there is a danger that Benami 
transfer may be made to avoid payment.” 

The Board referred the case to the Hon’ble the Advocate 

General Sir G. C. Paul for his opiliion. He said: “I am of 

opinion that the opinions e.xpressed, by the officiating Legal 
Remembrancer and the Government Pleader are correct, ’i iie 
Commssioner begs the whole question when he states that 
“the liability to pay the costs of the ixirtition appears to me 
to be a hen on the property.” They are not a lien or charge on 
the property. The costs of the iwrtitioii should, under S. 
39 of the Act VIII of 1876, have beevi levied during the progress 
of the {wrtiticn from the persons who were proprietors at that 
time within the meaning of clause XIII, section 4 of that 
Act.” In view of the opinion expressed by the Hon’ble the 
Advocate General, the. Board directed the refund of the moi«;y 
realised, f Board! s No. 627 A, dated pth Deeetnber, 1897 ) 


af 


38 . Thccosstc^ raakujg a partition shall Iwj apj>or- 
Apportiomnent of oxst tioiietj Oil the proprictca^s of the sev'cral 
partition. shares in pn^ortion to their shares : 


Providetl that whenever it aiipears to thti Collector 
tiiat any partition proceetlings have ‘lx;*! uiuiecessiirily. 


[1876 .S. 40 
motlifit'J.] 
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delayed and the cost of the pariatioii enhanced, by obstacles 
vexatiously put the^ way of the coippietion of the 
jinxieedings by oiieVor inoife 'of the proprietor.sVoi' by 
want of due diligence on the part^of one or more of 
the proprietors in carrying out any ytHpiisition made 
upon him or them, • . 

The Collectt)!’ may direct that such portion of the 
co.st as he may think, proper, in excess of the amount 
proportionate to the share or shares of such proprietor 
or proprietors, shall be paid by him, or them. 

Ruling. 

As the cost of a partition is regulated, not by the Government 
revenue or the gross assets or the net profits, but by the area 
(tlie maximum being Rs. 36 per 100 acres), it does not seem 
unreasonable that the area should be made the basis of deter- 
mining the proportion of costs to be paid by such of the parties^ 
If the circumstances of an estate render it impossible to ap- 
portion the expense of the partition in accordance with area, 
the apportionment should be made in accordance with the 
amount of the Government revenue payable on account of 
each of the shares into which it is proposed to divide the 
estate* ( Board; s Proceedings of x'^th May 1882, No. 139, Col- 
lection 8, 963), 

39# Whenever any local inquiry Ls held by the 
,, , l^epiity Collector or any other officer, 

lector to declare cost of m conscqueuce ot ail ubjcctioii raised 

thlitTi7be“Sd.’’' any person to aiiy record of 
measurements, rent-roll or other in- 
formation which has been laid before the Deputy Col- 
lector, the Deputy CoHector may declare the ‘cost ■which 
has been incurred by siich inquiry, and may direct tliat 
the entire cost so declared- — 

(a) shall be paid by the per.sou making the objec- 
tion, or by any on, e of the proprietoi's 5 or 
{b) shall be paid, in such proportions as the Deputy 

the said person and 
the proprietor's or any of them ; or 

(r) shall be deemed to be a part of the cost of 
the partition. 
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On completion of 
partition, total coat to 
be clet 4 are<j and acCouift 
adjusted. ^ 


40 . (;il IJpon the completion of a 
partition, the Ov)ll(^;tor slmll make 
an oi’'le ' dc^ihnan^' the total cost 
thereof. 


(2) The account shall then l>e adjusted, either by 
returni%^ to the proprietors any stuns which they may 
have paid in excess of the total cost, ok, if necessary, by 
levying from them, in the manner provided iir section 
108, any sums remaining- due. 


Power to direct that 
salary of Deputy Collec- 
tor, and cost of special 
esiabii.shment, be re- 
covered as part of costs 
of parti tioibs. 


41 . (1) Whenever it appears to the Lieutenant 
(b»vernor that the work required to lx? 
done in connection with partitions 
under this Act in any district is so 
great that it would, if ionceutrated in 
tlie hands of one or more De[)uty 
Collectors, fully occupy the time of such one or more 
Deputy Collectors, he may make an order directing 
that the salary of such one or more Deputy Collectors, 
iis the case may lie, shall be recovered from the proprietors 
of estates under partition in such district, as part of the 
costs of such partitions. 

(2) For the purposes of sub-section (1) the salary 
of a Deputy Collector shall be deemed to be the amount 
of salary which is drawn by A Ijieputy Collector of tlie 
loAvest grade. 


(3) Whenever it apix^ars to the Lieutenant Gover- 
nor that the .said work in an}- district is so great as to 
occupy a considerable portion, though not the whoU;, 
of the timcfof a Deputy Collector, . 

or \vhenever a special establishment is appointed 
under section 36, 

the Lieutenant Governor may direct that a [mrtion 
of the salary of such Deputj? Collector or the whole of the 
cost of such special establishment shall be recovered 
from the proprietors of estates under partition in such 
district, as part of the costa of si^ch partitions. 

Note.— Sub-section a) corresponds to the second paragraph of 

section 43 of the Act VlII of 187(4 ^his paragraph has. 


[1876 S 43) 


[1S76 S. 4,5 

modiricd.J 
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been' restore as it regfesentl a coftipromise which was 
accepted whem section 43 of The old Act was agreed to in 
eouncil. (Callpt^ G^ette, fart IV, April 1897, p. 43). 

Rnlin^, 

I. If, while employed on partkion work, a Deputy Collector is 
promoted to, or confirmed in, an appointment of which the 
pay is higher flian that of a Deputy Collector of the lowest 
grade, and if his continued deputation to that Work is con- 
sidered necessary, the excess over the pay of a Deputy Collec- 
tor of the lowest grade is tp be paid by Government, and can 
not^be charged to the Estates* Parlition Fund. (Board's Pro- 
ceedings of 5th September 1885, No/ 122, Collection 
10, FUe4o, ) 

[1876 ss. 45, 42 . ( 1 ) The L ieutenant Grovernor may direct 

46, 47^^mmu. that in any district a Fund, to be 

j called the “ Estates Partition hund, ” 

shall be formed, into which aH sums levied from the 
proprietors of estates in such district in respect of par- 
titions of their estates shall be paid and from which 
all costs of making partitions of estates in such district 
shall, except as provided in section 43 , be defrayed. 

(2) When the formation of an Estates Partition 
Fund has been directed in any district, the charges 
leviable in that district from the proprietors of any 
estate under partition may, notwithstanding anything 
contained in the foregoing sections of this chapter, he 
levied according to a general scale of fees to he fixed 
by the Board. 

( 3 ) Such scale of fees shall be fixed, as nearly 
as ma^ be, so that the receipt and expenditure of the 
said hand shall balance one another, anti shall be revised 
from time to time by the Board so as to secure com- 
pliance with this condition. 

(4) The said fees shall^ be apportioned, and the, 
proportionate amount thereof due from any proprietor 
or proprietors may be increased, in the manner and 
under the circumstances mentioned in section 38 » 

(§) The said fees shall be levied from the pro- 
prietors in eujh .instalments and at such times as 
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may be fixed in a^cordattoe? witli any rules whieh the 
Board may jna^n in this behalf.’*\ ^ • / 

(<5) An abstract of# the Estates Partition Fund of 
each district, nmci'e up to the end of each financial 
year, shall be* published in the» Calcutta Gaixette and 
posted up at the office of the Collector of the district. 

. 43 . (1) Whenever any Civil Court ‘makes a 

Order by Civil Court awarding or declaring any pro- 

for i^ayment by parties of prietary right iH an estate, and requires 
costs of partition. Collector to make a partition of 

the estate, the Court shall, subject to the provisions of 
sections 38 and 30, at the same tim% d^^^^^ 

(a) that the party or parties who ha<« or liave with- 
held the right so decreed shall defray the whole, 
of the costs of the partition or the whole of 
the fees payab le in respect of the partition 
under section 42, or 

(b) that the said costs or fees shall be defrayed by 
all or any of the parties to the suit in which 
the decree was made, in such proportions as 
the court may, upon a cuiisideratioii of the 
jiartieular . circumstance of the cn>e, deem 
equitable, 

i2) Copies of all orders passed under siib^section 
(1) shall be transmitted to tlie Collector for his guidance 
together with, the precept which the Court issues to him 
requiring hyn to divi^le the estate ; and the Collector 
shall levy, the said costs or fees ft’om die parties, in 
accordance, with the order, in the same manner and by 
the same means aa if the levy of suen costs or fees had 
been ordei^t hy himself. 


[1874 s. 

modified 
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rROCEKDlXGS VV TO TTIK I>ETKHMTNG\ 1 'TON OF TflK 

Partition. 


“We have recast this Chapter. The Bill, as introduced, provided 
for tiie making of a complete* survey and the preparation of a 
record-of-rights, including the deiermination^of the. status of all tenants 
and the decision of all disputes by the ‘^Deputy Collector, whose 
decisions were to be deemed to be correct until the contrary was 
proved and were to be appealable only to the Revenue authorities, 

“ Under the Bill for anier/clment of the Bengal Tenancy Act, 
whiclv is now before the Council, Revenue Officers are to be 
deprived of the power of deciding disputes as to possession, right 
and title, and their orders are nut to have the force and effect" of 
decrees of a Civil Court. We think that still less should powers to 
decide disputes be given them in partition proceedings. 


1 he determination and iccdrcling of t]>e status ot tenants are 
not necessary for the purpose of apportioning the revenue ol estates 
under partition and for this reason, and l.)ecause llie proprietors 
unanimously oliject to compli<’ating the proceedings by recording the 
lights of the tiuiants, we have omitted the status of tenants from the 
patticulars vvl>i€h the fteputy f ollector is to record in^^inaking a 
survey. • ' ° 

“We have provided ‘hat the Deputy ('oliector shall make a survey 
showing the area of land held hv each tenant and prepare a record of 
existing rents (/) as stated by the landlord, (/Vy as stated by the tenant, 
and (///) as taken tor the purposes of tlie partition. W'e have also 
provided that a copy of extracts relating to their holdings: containing 
these particulars shnil be given to the tenants. We think these 
extracts will siffiiciently protect tlieni against the risk ^ 'of having the 
partition proceedings made m-e of to their detriment. We htO’ii 
attached no special evidential value to the. entries mai^e by the 
Deputy Collector in the survey papers and record of eicistihs t'entTi; 
they may be referred to by the Court as evidehce ofethe contem- 
poranaous admissions or allegations, of tbe parties as fo the artjo'uht 
or the rent at the time the record vfas prepared, anti as evidence ' of 
what was the Deputy Collector’s opinion as to the. amount of the rent 

thinicit necessary for the '^urposes of th4 
partition, or destrable on getienU grounds, to empoa-er the Oephty 
Collector to decide any disputes refatjog to 'rent 'or ^atus in the 
courb^ of partition proceedings, and , have modified the Chapter 
. accordingly. ^ ( Vice Preliminary Report ,6f the Select Commitiee, 
Calcutta Cazette, April 7, 1 S97, Fart I V, Page 43.) 
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i'vvery. Uepi|*vy Colkytor iiuikiu^' ’i partition 
Fowers of Depuiy Co!. jis tt'gapds tlie' ostatf under pav- 

locloj in making ajm,. litioil, iiave so til" as thfV iirc ■ll'inli- 

tiUon. 1 I . ' 1 '■ ' ' ^ 

, : ^ <^anjeaii the wovb exercisible by a 

Survey^ Offiuer reub tlie Ben^’iU Survey Acij [ 87 b, niid 
bv a. lievenue.Utfieer employed in preparing a rycord-ot- 
nghtrt under Chajiter X oY the Bctigal Tenancy Act, 188 .T 

Note.— 1 he words ^'so far as they are applicable*’ arc insta'ted because 
sorne of the pow'ers- cxercisible under Chapter X of the 
y Tenancy Act, such as the {Kdwer of settling rents, eannot be 
exercised under this Act. 

.f 

45. As s<roii jis the ( d)IUudi)r has recorded ;i pro- 

triiiix 

th(‘ 

i> tlj<’ 

StP'- 

voy and preptirc a reeonl of exisvinn* roiils ;u)d otlicr 
assets of ali hfnds iiieluded in the estate. 

Note. — M ark that the w(jids “record of existing renls" are used in th)', 
section atid other sections of (.'ha[>tt;v VI for tljc \sords 
'‘record of rights. ’ 


<'ee.di!ig uader 


y, , n , , ' n section 2b. deelt 

Deputy Collector when . /C ^ i i . . 

fo make survey and pte- ‘dl Cstat,C tO OC Ullder partition , 

pare recon) ol' exiting UcpiltA' Colllorl'U' niuTll. subiOiTli 

rents and assets. ^ ‘ 

provisions ol section 4b, nndo*. a 


46. In making a survey and preparing a rcef)r<l (d‘ 
(existing rents and other assets of land 
nnder seetioir 45. the Deputy Collec^ 
lor sliallyasecu’tjfin and record the fol- 
lowing particulars, naniely a 

(r/) the inline of each proprietor, landlord and 
te^^ant of the esta-Ux an<l oi' every owner of revenue- 
free land and occupier vf rent-free land therein : 

ib) the situatioip area and boundarit^s of the land 
, owned or occupied by each of the said iiersonsf 
and tlic character and extent of the interest 

held by each.;*and the area (>f all other laial in 
the estate gvhieh is not held by tenants ; 

(c) the rent then payabUj for all rent^paying lands, — 

(?) as stated l'>y the landlord, 


I New.] 

lien. NS Iff i 
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(it) c^s stilted bv the tenant, ;uid 

* " c 

(///) US takei^ by the i)e|)uty Gollectue for the onr- 
poses of riie^pavtitioiy ; ^and 

(d) tlie asseU, if any, of ailf otheiv^ lands ; 

and shall be g’uided by suah rules as the Board mav 
make under section 121, clause (7), 

c 

A BiUuarrah Kbashra or measurement paper [)repared under S. 54 
of t^c Estates partition Act (BengP Act VIII of tSyd) is 
not a “record’’ witbin the meaning -•'/f Section ^5 cf the 
Evidence Act (i of 1872). An entry^rnade therein of the 
name of a tenant in possession is not admissible in evidence 
under that section J/o/ii Chondhu>y vs. Dhiro Misrain 
b T„ R. page 140, veE^rred to. Rrema Roy t'sv Kishen Roy 
E E. R. 25. Cal. poi ' 

Noti. : -'ihe principle of S, lo:. Act VlIJ of 1885, lias been 
adopted in this Section Nvhieh is non' --Section ro2 of the Bengal 
'renancy Act (\AII of 1885 runs thus : - 

102 . W'here an order made under Section loi, the particulars 
, to be recorded shall be specified in the order, 

and may include, eitliei without or m addi- 
tion to other particulars, some or all of the 

following, namely - 

(n ) the name of each tenafu or occupant 

'/') the class to which tach tenant belongs, that is. to say, whellier 
he is a tenure-holder, raiyat holdiiig at fixed rates, setteled 
raiyat, occupancy-raiyat, non-occupancy-raiyat or under-raiyat, 
and, if lie is a tenure-holder, whether he is a permanent 
tenure-holder or not, and whether his rent is liable to 
enhancement during the continuvance of iiis tenurp ; 

(/) the situation, and ciuanUty and one or more of the boun- 
daries of the land held by each tenant or occupier ; 

(d) the name of each tenant’s landlord ; 

(>; the rent payable at the time the record-of-rights ■ is being - 
prepared ; ^ 

(/) the mode in which that rent lias been fixed-- whether by 
contract, by order of a Court, or otherwise ; c ' 

( k;-) if the reirt is a gradually increasing rent, the time at which, 
and the steps by which, il increases ; 

(A) tb% special conditions and incidents, if any, of the tenancy ; 
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(V) if the land is dainicd ' 'O be held renUfmiJ— -whether or not 
rent is actually pjjid, and, if not paid, whether or not ^hc 
occupant is entitled to hold the land '^vithout payment of 

** rent, and, if *so entitled, under whaj authority. 

47. (1) wheh the Deputy Coi lector has lyade a 

Attestation of survey' fu^vey twitl prepared a record of exist- 
^papers and record of cx^ lUg rehts tuia other* ussests oi land 
immgreno and assets. hc shall |wblish a 

nnotificatiou, in a tbrm to be prescribed by tbe Board, 
ffixing a day on which he will be present in tlic \dllage, 
or at a convenient place within limits of distance to be 
fixed by gthiigtjtil or gnecial order of the Board, for the 
purpose of fittesting tbe survey papers and record of 
existing rents and other itsstds. 

(2) On the date fixed by the notification, or on 
any other date to which the proceedings may be 
adjourned, the entries made in (he record of existing 
rents and other, assets under sccthni ‘16, or such of 
them us the Boaixl maj’ by rule prescrilfc, shall be read 
out, and corrected or added to as may appear necessary, in 
the presence of _ such of the interested persons as are in 
attendance. 

(3) if tiic correctness of any e««ti’y is disputed^ the 

Deputy Collector shall note the stateiij,ei>ts of such of the 
persons aforesaid as. are interested in the disputed entry 
and shall, after making such Iwal eucpiiry, irany, as he 
thinks fit, pass a. summary order declaring ctitry 

shall be accepted for the ))ur|)oses of the partitiou. 

(-1) If the cori'ectiiess of any ifieiisuremeut, i.s called in 
question and a fresh measurement is demanded, the Deputy 
Uollector may require the costs of the re-measuremont to 
be dcposrtetl. 

rr. (5) If the re-ineasnreineut shows the original 
:pjeasiirement to have beeu ipaccuvate, the aiuount deposi^- 
:kha)l the obiector. 

..... ... ..■ ; .c.':- 

Ifete * the word ** nod^eatioti used in this section a getiera 

! t|gtifieal:ton iV meant,, and not a topJrticular persons. 


[New^T ] 



',*60 


niE estates earTit£ox act. 


smplerntftt to the Cat<(*thi Cmctii, October 20 ^ i 8 g 7 \ 
« P- 40^^ ^ 

Note. 3,— By sub'SccHio^i <(5) tha> IJeputy Collcctt^r is re^juiTed to 
note the stalemtrfts of the pe’rsons interested^ before passing 
his order, ind it is provided that the ikid order must declare 
< what entry shall be accepted for the purposea of the partition. 


PublicatioiT of survey 
papers and record of 
existint/ rents and 


a (;o 


iK.)l 


48* W^hcii the survey pa])crs ai><l the record ot 
existi ng rents mid other assets have 
})een attested as provided in section 
47, the Deputy Oollectof shall cansc 
to })e locally pviblilhed in siteh manner 
and for such period as tlie Itoard may^by idile prescribe, 
and there shall be furnished to each landlord and tenant 
a co]>y of such of the entries relating to his estate, tenure 
or holding, as^ the case may be, as the }3oard may liy rule 
prcscril}e. 


j>y I her 


\ Nofe.--\f) It is provided by this section that the survey pa|>ers shall 
Vjc dealt with in the same way as the record of existing rents, 
that is to say, that they must be published in such manner 
as the Board may, by rule, prescribe and extract thereof 
given to landlords and tenants. 4'he principle of section 103 A 
of the Bengal 4 'enancy Act involved in this section, whicli is 
new. Section J03 A runs thus r--- 


103 At o \V 4 ien a ‘draft rccord-ofrights has been prepared, 
Prcliniinury imblica- 4he Revenue Officer Shall publish the draft in 
tion, anicnrinieat, andU the prescribed manner and for the prescribed, 
nal publicuiion uf record- period, and shall receive and consider any 
of rights, objections which may be made to any entry 

therein, or to any omission therefrom, during the period of publica- 
tion/ ^ 


5. Wlien such objections have been considered and disposed of 
according to such rules as the Local Government may prescribe, and 
(if a settlement of land-revenue is being or is about to be made) the 
Settlement Rept Roll has been incorporated wHlt the record under 
section 104 ^ub-section (3), the J^.evenue officeT khaU hnally frame, 
the record, and shall cauge it to be finally published in the prescribed 
manner ; and the pnblicatibn shaU be conclusive' evidence that the 
rdtord has been duly made, under this chapter ' 

, , bi^jparate draft or final records may be published under sub- 
section (i) or {^) for different ^fates,. tenured; 

or parts thereof 
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I^ower of Deputy CoN 
lector to Accept ptevimis 
survey,^ rrcot-cl-of-^^ghts, 
measurements or rent- 
rolls, instead of making 
a new' survey and a re- 
cord of existing, rent!^ 
and assets. 


49t "time a ?^urve}' 

of the under ^partition or vAiy 

part ^thereof been made or a 

:;ecord-ijf- rights prepared by an officer 
appointed in that behalf under the 
orders of the Government, or 


if any measurement papers and refit-rolls are filed 
unditr the section 19, or at any time^ before a survey 
has been i>egun under secthm 45, and ii the r‘(:»rrtictness 
of such measurement. , papers and rent-rolls Is admitted 
in writinj^ i)^ all thO; proprietors, and is v(‘rifie.d by -the 
Deputy (Jolhadxa' after testing on itie sj>ot, and if the 
Deputy Goi lectin* is satisfied tliat the lanibrevenue would 
nbfdte endangered, 

the Deputy Collector ma}a unless' the 'C:?ollector 
otherwises directs, and after making any correction which 
inay appear necessary, accept the papers of sucli survey, 
or .'the said record -of-rig'hts, measurement papers or rent- 
rolls, instead of making a new survey and preparing a 
I'ceoi^l of existing rents ami other assets uudiw section 1;,> 

50 , When the documents refena^d to in section 
48 have bcen^publishcd, or any doeu- 
Uecoid of order fixing j^euts referred to in section 49 have 

ot day for determining 

pariHion and service of IjCCn accepted, tllC UCpUtV V.ollCCtor 
shall i-ecord uii order statiug that 
such docuineuts have been adciptcil tor the purposes 
of the partition, and shall — 

(cf) fix a day on which .to tleteruiine the parti- 
tion of the Uujds into the several separate 
estates, 

it) publish «. notification calling on all the pro- 
prietors to be present, on the day so fixed, 
such day 'being not less than thirty or tpore 
than sixty days after tlie publication of the 
notificatioti dn hisfoffice. and at the ' same 
tiine serve a iiotice^ on each of the proprie- 
tors to the same effect, and 
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(e) serve a T>i!niiar notJpee |>n the proprietors of each 
of adjoirang estate*^, inviting them to 

appear arah file tlieir objectioneS, if if 

they dispute the pcJssessio^i of any land of 
the estate under partition. 

Note : — This section embo< 5 ies what was contained in section 63 of the 
Act VIIT of#i876. Now that the General Arrangement is 
don <5 away with, it is deemed much more necessary that full 
publicity should be given to the above proceedings. This sec- 
tion has, therefore, made provision both for a general notifica- 
tion and a notice to each individual proprietor. 

Noi'k : In clause (c) provision has been ma^t for issuing*^ notice on 
the proprietors of each of the adjoining "estates so that if they 
have any objection to make under section 88 of this Act, they 
may do so before the Deputy Collector proceeds under section 
57 to deterhiine how the parent estate shall be partitioned 
into separate estates. 


In the case of an estate in which several Mouzahs had complete- 
ly diluviated since the measurement of 16 years before, and 
valuable large accretions had occurred in other Mouzahs, 
none of which were shown in any of the maps or papers, 
the Board observ'ed (there being apparently a number of 
small share-holders) that it would be incumbent on the officers 
making the partition ’ip exercise considerable caution that the 
Government revenue does not ultimately suffer by the liut- 
warra, as small shafes, consisting of lands in villages subject to 
active deluvion, may completely disappear in a few years 
to the serious detriment of the Government revenue. {Bi?ard*s 
Proceedings of i8th December 1S86, No. 8^, Coliection 
File 24J,) 

Partition was ordered to oproceed on nreasurement and classifica- 
tion which took place 30 years ago. Objections were taken 
to such partition on the gtound of alluvion and diluvion and 
that culturahle lands became useless and bad lapds irtiproyed. 
The L^wer Court rejected objection on the ground 
the objector did not specify the lands and that the objection 
was not laid till at late stage ofi* the proceedings. The Board 
held it was undoubt^edly the duty of the Butwarra officers to 
mark off the ^ new road, the alluvion and diluvion and other 
changes which might have taken place. For the classified 
lion, some revision of yecordedY condition . of lands, thirty 
y^rs ago, was obviously necessary, and appellant had good 
grounds for olyecting to the proceedings which did not indude 
fuch revision. (Board's JVo. 8J2 A, dated 
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Partition was ordered to^j'.roceed^ on measure?,nent and classifica- 
tion which took 4>iace i#i iSSo. In an objection made, in 
the year ^890, against the (leneral Arrangement, one ot the 
grounds was that the (‘^nality lands having considerably 
changed since the year ?SSo, the measurement papers of that 
time should not have been accepted, and acted uix)n. The 
Board held ^hat if the objectors could, even at this stage of t!ie 
case, point out particular plots, which in the former pa[)ers, 
were waste and were now’ cultivated, or vUe versa, such objec- 
tions, if plausible, and prima facie probable, could be and 
should be tested, under section 57 (Act VIII. of 1876), and if 
found true the measurement papers in this respect corrected, so 
that the division might be fair at the present rnonu'nt. 
{Bocird's IVo. 6 ^ j 6 ih February, iSgi.) 


CHAPTER VIL 

Partition bv Amicabli:: Arrangement or by 
Arbitration. 

51 . (1) If all the recorded proprietors present, on [1876* s. 64.] 

. , or before tho, duv fixed under section 

tion to i>e made by 60 , a petit lOM requesting to he allowed 
proprietors themselves or ^3 make the partition on tlie basis 
.y ar itrator.s, papcrs •adopted by the Deput\' 

Collector under Chapter VI, — 

(a) privately among themselves, or 
(h) by arbitration, 

the Deputy Collector may grant the request. 

(2) If, after such reque.s*t has bf*en granted, the 
proprietors or the arbitrators fail to make the partition 
within such time as may be fixed by the Deputy Collector 
ill that lyehalf, the Deputy Collector shall make the 
partition himself. 

NoTEi-^This section has been brought into accord with sectioruso; 
of the Code of Civil Procedure which provides that arbitrators 
shall be nominated by the partie#. It is also provided that the 
Deputy Collector shall make the partition himself, \N«hen the 
proprietors or the arbitrators fail to do so. 
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’•f'S l 52." Wh^u a partition Kas been referred toarbi- 

tration, tbe proceedings shall, except 

■*,1 be co,rfucM * »c,Wance with t5re'^ i ov . o,^' 

C|v ?:p"“% f- <V‘'’ of thi CocirS 

tviMl Piocedurc, so f:p- as they are applieable. 

Note; Sections 506 to <12 of Act Xiv nt roo 1. 

at length for facility of reference/ inserted 


Partie^s to suit may 
^pply for order of refer- 
ence. 


606 If all tlie parties to a suit desire that any matter in 
difference between them in the suit be referred 
to arbitration. theyV^ay, at any. time Sre 

m ‘'‘PPly, iff pVrson 

authorized in writing Ss Lelnlf lo^T’r 

reference. ,, ^ » o the Court for an order of 

cular 2to;tS'‘St"^!Si P-ti- 

507 . The arbitrator shall be nominated by the parties in such 
Nomination of. .bilratnr. “P^n 

If the parties cannot agree with respect to such nomination 
When Court to nomi- ' I,’*: refuses 


luite arldirator. 


to iccera I “‘''T nominate refuses 

S/tha[ rho^ arbitration, and the parties de- 

•Mre that the nomination shall be made bv the 

nominate * rnf* 


Toiirf . U 1, nominatioi 

Court, the Court shall noniinate the arbitrator. 


508 . The Court, shall, by order, refer to the arbitrator the 
Older uf Reference. matter in difference which he is required to 

— r„, 

«. d J wifhTi ffoviSr' 

if'Som sta:i'Vm*b,"teo’,S for°?d-r’ 

provide for difference - the arbitratoi^ • 

of opinion. 

00 by the appointment of an umpire, or 

0) by declaring that tl}e decision shall hr* witK .k • ■ 

b>- tmp<,we,i,,8 tk.„bil«to„ appol,,, an n„pi,e, 


(0 
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(</) otherwise, as" may he agreed between the partie <, or if they 

cannot agree, as the Court determines^ 

■ 

If" ai. umpire 13 appointed, the Couut shall fix such time as it 

thinks reasonable for the delivery of . his award in case he 

is required to' act* 

610. If the arbitrator, or, where there are more arbitrators than 
one, any of the arbitratc^rs, >or the umpire, 
dies, or refuses, or neglects or becomes in- 
capable to act, or leaves British India under 
circumstances showing that he will probably 
not return at an early date, the Court may in its discretion cither 
appoint a ne^v arbitrator / ,r umpire in the place of the person so 

dying or refusing or fleeting or becoming incapable to act, or 

leaving British India, Oi make an order superseding the arbitration, 
and, in such case shall proceed wuth the suit, 

511. 


Death, incapacity 
of arbitratorri or um- 
pire. 


Appoint merit 
ire by Court. 


Where the arbitrators are empowered Oy the order of 
Reference to appoint an umpire and fail to do 
so, any of the parties may serve the arbitra 
tors w’ith a written notice to appoint an urn 
pire and if, within seven days after such notice has been served, or 
such further time as the Court may in each case allow no umpire lie 
appointed, the Court, upon the application of the parly who has 
served such notice as aforesaid, may appoint an um]>ire. 


512. Every arbitrator or umpire appointed under section 5 o<), 

_ > sectiori 510 or section 511 shall have the like 

or umpire ap p^'oi’ n'tTd T 'I 

unUer sections 509, 510, order of reference. 
j$ir. 

513. T he Court shall issue the same {iroces.s to tlie parties 
and witnesses whom the arbitrators or umpire 
desire or desires to examine, as the Court may 

issue in suits tried before it. 


^ul■nmomng witnesses. 


Persons not attending in accordance*wilh such process or making 
^ ^ , any other default, or refusing to give their 

evidence, or guilty of any contempt to the 
arbitrator or umpire during the investigation 
of the matters referred, shall be subject to the like disadvantages, 
penalties and punishments, by ordr^ of the Court on the representa- 
tion of the arbitrator or umpire, as they* w^ould incur for the like 
offences in suits tried before the Court* 

from the want nf the nec^safy evidenee or informa 
... . . _ . tion, x>t from any other cause, the arbi^ators 

' cannoC complete the aw ard within the period 
specified in the order, the* Court may if it 
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tlmiks fit, either grr^it a further Unie, afid from time to time enlarge 
s, jhe period fox Athe delivery of the award, or 
make an order suj[>er-sedmg the arbitration, and 
jn sucQtcase shall *^?roceed with the suit« ’’ 


Supc5i5cssion of arhitr; 
tion. 


hen innpirc may at - 
V'itrate in lieu of arbitra- 
tor. 


</>] 


515. triicn an umpire hag been appointed, 
r enter on the Reference in the place 

of the arbitrators— 

when they have delivered to the Court or to the umpire a 
notice m writing stating that they cannot agree. 


516. 


Awarft 
and filed. 

before th 


When an award in a suit has been\^ade tlie persons who 
’ - - - ’ shall sign It and'tai.i.se it to be filed in 

Court, together with any depositions and 
documents which have been taken and proved 


to be signed 


eai ; and notice of the filing shall be given to "the partieT 

517. Upon any reference by an order of the Court the arhi- 
•\rl)iirator.s dv umpire p^tors or um]>ire may, with the consent of the 
may sinto special ease. Court, state the award as to the whole or any 

the opinion of the CouT •,nT?P 

thereon -ind <^nrb ' Couit shall deliver its opinion 

hS ^ ^ to and form part If Ihe 


Court, inriy, on appl,. 

ration, juixlify or correct 
award in circunistancc.s. 


518. The Court may, by order, modify or 
correct, an award— ^ 


(<a 




reSrT,*!'"'' ? "f •>’« ’"'"d is upo" « matter 
teiMrmS fi, ' provided sueli pan can l.e 

^ ^ t ” ^ other part and does not affect the 
decision on the matter referred, or 

Where the award is imperfect in form, or contains any 

tvithOuAffeci],"^ 


519. riic Court may also 


Order as to 
arbitration. 


make such order as it thinks fit 


y —VC uruer as u tnimes fit 

costs of '"oi’pecting the costs of the arbitration, if any 

question arise respecting Such costs and the 
ii^^the^n”^^'” provision concern- 

"^ourt xnay reniit the award or any matter referred 
refer T ‘h® reconsideration of the 

mtty be remitted. ‘ STthTnkf fib- 
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(a) where the a\^ard h'aVlelt u^'idetermined ^rny of tiie matters 
referred to arbiuatioo, t>r where it determines any matler 
not referied to arbitration ; 

(/^) where flie award is so Indefinft^ as to be incapable of 
execution ; 

(f) where an olA^tion to the legality of the award is apparent 
upon the face of it. 


521. An award remitted under section ^0 becomes void on 
, ^ . the refusal of the arbitrators or umpife to re^ 

consider it. But no award shall be set aside 
except on one of the following grounds, 
(namely) : — 

(d) CorAiption or^m^^^onduct of the arbitrator or umpire ; 

(4) either party .heaving been guilty of frauduletU concealment 
of any matter which he ought to have disclosed, or of 
wilfully misleading or deceiving the arbiy-ator or umpire ; 

(c) the award having been made after the issue of an order 
by the Court superseding llie arbitration and restoring 
the suit j 

and no award shall be valid unless made within the period 
allowed by the Court. 


522. If the Court sees no cause to remit the award or any of 
, , . * , the matters referred to arbitration for rccon- 

cording to award. sideration in manner aforesaid, and if no ap- 

plication has been made to set aside the award, 
■<r if the Court has refused such application, 

the Court shall, after the time for making such application has 
expired, proceed to give judgment according to the award, 


or, if the aw.xrd has been submitted to it in the form of a special 
case, according to its own opinion of such case. 


Upon the judgment so given 
Decree to follow. 


a decree shall follow, and shall be 
enforced in manner provided in this Code for 
the execution of decrees. 


No appeal shall lie from such decree except in so far as the decree 
is in excess of, or not in accordance with, the award. 

53 . (1) Tim arbitrator* or arbitrator.^ tsiiall, within 

AH.iiratotsio deliver a perio<l to bc. fixed by the Deputy 
a partition pa[j«r. Collector, wbicli period maybe furtlier 

extended by him, deliver to the I^epnty Collector a full 
and complete paper of partition, in such form ly. the 
Board may, by rule, prescribe. 


[f876, S.. 66 
And 70.] 
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• (^) deftifilt is marie in complying with snh- 
?cction (1). the Dejiuty Collector may withfraw the case 
rom arbitration and m.ay.m,ake»tlv5 partition lumselft 

hS 76 , s,6M 54. ( 1 ) The arbitrator or arbitrates, on. deliveriug 

h partition a.s iifore.said, 

. . ^^all ije entitled to reasonable fees for 

nis or then’ services. 

(2) The amoiint of such fees shall be fixed, with 
file approval of the Cominissioiier, by the Deputy Collec- 
tor who made the reference to arbiffc^tion, knd-shall be 
deemed to form part of the costs of makirr,- die partition. 

[i? 76 ,s.<; 8 .; 55. Ever 3 t jiartitiou made under this chapter by 

c Approval of Deputy proprietors or by an arbitrator or 
Sr-''"'' «‘'Wtrator.s sliall Iw subject to tlie ai.- 

. proval t)f the Colloctor and confirm. 

<Uion of the Coinnnssioner. 


shill! be disaflowed 


I 7^ ‘S, 69.3 


l^rovided tliat no such partition 
except— 

(a) on the ground of fraud, or 

{(>) on the ground that the partition cannot he con- 
firmed Avithput endangering the safety of the land-revenue. 

56. When a jiartition has been made under thi.s 
rev^'enuT"’'"^ Chapter, tlic laiid-reveiiue Oil each sc 

r . r • I 1 P^'^e estate into which the parent 
.state IS divided by suefo partition' shall be assessed by 
ttie Collector 111 the maimer prescribed by Section 10 



CHAPTER ,YTII. 


MaKINU OF PARTITIONS BY THE DePUTY CoLL^;CTOU, 
ANT) APPROVAL THEREOK BY* THE COLLECTOR. 


[By this Chapter a great modification has been made regarding 
the procedure to be adopted by the Deputy Collector in preparing 
separate Estates. In order to simplify and sliorten the procedure, and 
avoid unnecessary dejay in partition proceedings the “ General 
arrangement ” prcscriberl in the old law has been altogether abolished. 
Now, under Sectio*'* 57 this Act the Deputy Collector will make 
allotment of taiKis into separate estates subject to the approval of 
the Collector under S. 58. After the approval of the same by the 
('ollector and tender of extracts from the partition paper and piilj 
lieation of a notification as provided in Section 59, the Collcct(jr shall 
cause a notice to be served on each of the recorded proprietors 
stating that the papers will be submitted at once for C(.>nfirniation 
of the partition by the Commissioner.] 


57 . (1) If 110 pctltkin is presented under Section 51, 

Procciurc where no the Dcputv Collector shall, ou the (lay 
petition presenleci under fixed Undci* boctioil 50, (A* Oil Ull}' 

Section 50 sidisequent dny or days to which the 

hearing may be postp^oned by not^LX^ posted at his office, — 

(i) consult all proprietoi^ wlio are present, and 

(ii) hear, and, after such enquiry as he may con- 
sider necessaiy, dispose of, any objections 
which they may urge, 

(2) Tl^e Deputy Collector shall then proceed to 
determine how the lands of the parent estate shall l>e 
jiartitioned into the separate estates, and all matters' 
arising out of such partition, and shall cause to be pre- 
pared— 


(a) a paper of partition, iu a form prescribetl by 
rules miule by the Board, specifying iu detail — 

(\) the lands which he has included in each separate 
estate^ and the area*of such lands, 


[1876, Ss. 71, 

74 ) 77 ) 

modi Tied ] 
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[iSl6, S 75 

modifiec’ ] 


:>r 


the estates partition act, 

in) the iViutal of such lailHs, and the other assets, 
if aiw^ t)f each BcJ>aTOt6 

fiii) the name oc names of the recdrdiKV proprietor 
^ or pi-oprielors of eacli sepfirate estate, 

(.iv) any stipulatkms which may. have been 

^ ^ tanks or other 

matters mentioned in Chapter IX, and 
(y) the amount of land-revenue to be assessed on 
^ each separate estate in the manner prescribed 

l)y S6ction 10, txnd 

(b) a map showing the larnls which fall uyhin each 
separkte estate and the boundaries of s^d^laiids^ ^ 

(Hf In making the partition the Deputy Collecb 
^hall be o'uided bv the provisions ot Chapter fX, mu 

iSo,: aiici mo». onnillllo »,.<! convenient to all 
]>arties concerned. 

b8 (1) The partition, as made under this Chapter, 

^ shall be submitted for the sanction _ot 

Coilocuin WslucS the Collector, and he shall by notice 

fix a day for the consideration of the same. 

(2) Every such notice sliall be served on the pro- 
,, victor! »na shall be imWisl.cd in the .nanner prescribed 

V)v section 104. 

^ (3) The day fixed by the said notice shall be not 

less than fifteen days after the publication of the notice 

at the Collector’s office. ‘ . . 

U) After hearing and disposing of any objection 
which \nay be preferred, the Collector shall pass such 
orders as he may think proper— _ 

(a) approving the partition, with er without amend- 

ments ; or 

(b) making a new pprtition ; or 

f i) returning - the papers to the Deputy Collector 
for amenlntenh of the prtition, or lor_ making 
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a tiew ^>artitiun, Avitli such. diRActions as to the 
Colle<itbr may seem fit in regard to tlie issue 
of a notice to , appear tp the proprietors or any 
of them ^yho are specially interested. 

(5) If the papers are returned to the Beputy 
Collector, the Collector shall, on their . re-submission, 
prcwecd again to consider the partition provided in the 
loregoing sub-sections of this section. 

Ruling. 


A Deputy Collectdv on the exercise of executive functions, is in the 
fullest sense the assistant and agent for carrying out the views 
of the Collector, and over his proceedings^ the Collector is 
hound to exercise the closest superintendence* and to interfere 
whenever he thinks proper to do so. The relative po.sitions, 
of Collector and his Deputy are entirely different from those 
of a Collector and Commissioner, or those of the Commissioner 
and the Hoard, (Board’s proceedings of 14th May t88i, No. 
155, collection 7, File 493-) 


59. ( 1 ) When the partition has been approved by 

es of Deputy Col- the Collector, the Deputy Cad lector 
shall, after making such alterations as 
may be necessa^^V in the partition paper 


Duties; of Deputy 
lector when ^mrtition has 
liecD approvetl liy Col- 
lector, or when collector 
makes a new partition. 


or map 


or 


preparing a new partition 


jmper or map, 
the Collector, 


in accordance Avith the onlers passed by 


U876, y 79 

nivxUficd. 1 


(«) cause to bo prepared a separate extract of the 
portion of the partition p^iper which relates t(A 
each separate estate ; 

(0 cause to he tendered to any recorded proprietor 
of a sejparate estate, ft any authorized agent of 
such proprietor, who tnfty be in attendance at the 
Deputy Coltectof ’ e offiCja, the extract .which 
relates to such soparate estate, and 

(c) publish a notification ,at his office calling upon 
. every proprietor to whom or to whose-, agent 
an extraet from the 4)arti^^^ has not 

9 
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ten ifencieretl as aforkAkl, 'to tak^ ont of the 
Deputy * Go] lector’s office the extract of the 
portioiT of the part^tUai pa}>er relatiug' ‘ to his 
separate, estate. ' ' 

( 2 ) If the circun\stauces of tlie partlti so reci ulro 
an extract of the map prepared by tlie Deputy Cdlleetor 
or a copy of such map, shall Ijp annexed to every separate 
exti-act from tlie partitiem paper mentioned" in sub* 
section ( 1 ). 

(3) The Deputy Collector shall also proceed in the 
manner herembeffire provided when the Collector makes 
a new partition. 


(1876, s. 82.] 


■ 60 . No proprietor who has, foiled to appear before 
» Propcietors not appear- tlic De])uty Collector in person or by 

u„fer «tio„ ,* 
or 57 , tor the jiartition of the lands hito 
several separate estates, and no proprietor ivho has foiled 
so to appear before the Collector on a day fixed under 
section 58 , shal , unless he shows sufficient caifoe for such 
tail lire, be entitled at any subsetjuent time to ifekc anv 

objection to 1 1C orders winch may be jmssed on such 
days respective!}-. 


NoTE.~Secdon 82 of the old Act tvas imperative ; but this section 
gives apportunity to proprietors to make objections if they can 
show suftcent cause for failure of appearance required unSr 
jettons so, 57 or 58 of the Act (Vide 
Calcutta Gasc/tc, Oct^l'er 20. i8(j7, P 4034) ^ ^ 


[1876, Ss. 84, 
86 mftdifieU. ] 


61 . When 

Submission of lie topers 
to the Commissioner' 
after approval of the ^ 
partiton by the Colleelor. 

the O^lector-— 


has lieeh approve<l by the 
^uncctoE, or when he has made a new 
partition^.; and after the tender of 
extra^tg^. and the ■ btibiication of . a 
liptiJseation as provide in. section 59, 


y shall cause a notice to be served tm eacliitif tlm- 
recorded proprietors, et;atiug .that the >i**sufo 

nntted at once for eorifirhmtidn - df the pai^tian the 

Commissioner, .qmi ttuit ^any/appeals of o^ctions must 
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by presented to tbe Cobunbisioiier, or to Ihe Obi lector for 
t.r;msiiilssion . to the Oaimnissioner, thirty r^ajs 

fr<)nv ilupdii'^Q *>f the said notice ; 

and ihallj after th?!. issue of suoh notice, forward 
to the Goinmisgioner all papers relating' to the partition. 


CHAPTER rX. 

GEN EUAL PRINCIPLES FOR MAKING PARTITIONS. 


Lands held in Common I’ENiVNCY. 

62. Each sepjirate estate 'shall he made as coin®LiS 7 G .s. S7.1 
•Soparwe e.sLiu-s to iio paot as is (compatible Avltli the priniarv 
uiaito cuiiipact. object <-)f making an eipiitablo partf- 

lion among' the prctprietors and \vith the provisions of 
this Cliapter. 

Kach party to a Butwarrah need not have the same quantity of land, 
nor should the Imid awarded be af^eiys in e.xact proportion to 
the Jumma paid, 7 'he object of gthe Butwarrah being to 
divide the lands in as compact a form as [>ossible one party 
may have to pay the Jumma on a smller area than another, 
though on more v^uable iaudf Afcaboodeen vs. Shumsooddeen 
MuUick, ta ^ R*, 461, y 

lu Beleeting* the oi‘ land to be assigned 

circumsiGnces to t>e <^ach separate e^Ate formed out of 
coiisuiere*.! in making a parenC.^stafo A'diicli }ias Ijeen held 
patnuoift. in coinni^ tenancy, the Collector shall 

take. into considej’atipn ..the acteantages or disadvantage.s 
arising frbrH'i— ' ■ 

pi) situation ; 

{b) the vicinity of roads, railways or uavignbteriver.s 
or canah ; 
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. fl and produce ; 

(e) thcvfeci Ikies for idTigatfon ; 

< embankments and water-courses, 

(</) liability to accretion and diluvion ; 

tlm circumstances affecting the value of 

Jhi lings. 

lands to a proprietor '^'^ot sucl, 

of . 00 . 1 = See to,W. 1 . 0 * 

M ist August, m^). (Board’s No. j20 yt, 

ioS/LfS; -V If '“"— 

arrangement. He is Iwim, tols; ! by a different 

would better satisfy all parties iml 'l arrangenu-nt which 
Summun Jha t-,c. Bhooptit Jha.’ ‘ i 8 W,’ R.?49S.^"''‘'^''' ‘'*"- 


[1876,8.89.] 64. (1) If 


Rights ^vhe clwelling- 
honse belong' ng to one 
proprietor is situated on 
land to be nlbAted to an- 
other proprietor. 


a dtvelhng-hou.se belonging to one 
lW)pnetor is situated on anv land 
which It may be necessary to inclnde 
in the .separate estate of another proi 

.■.tail, occupation it, 

annnally in poepetnity foi. thn ,S by ,E„r 

biiilduiga and grounds to tte proprieb/ of t'L ’ 

ebate in ,vl,ich such land aTnclii,& »>« “l«l-otc 

s‘.£ilS 
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leading from the 'house to some portion of the separate 
estate allotted to him. 

NoTE.—Thls section declares the* respectr e rights of proprietors when 
a dwelling'hous'^ belongitig to onb \% situa|ed on land allotted 
in the course of partition to another. The Select Committee 
carefully and exhaustively considert;d the (|uestion whether a 
section on the same lines should be introduced into the Act 
dealing with buildings other than dwellkig-houses, and came 
to the conclusion that it w’ould be inexpedient to do so. 

{Vuie Calcutta Gazette, April 7, 1897, Part IV., J\ 45.) 

65 . W believer tlie Deputy Collector thinks lit, he [1876, s. 90.1 
ih^wer to apply sec- may a[>ply the provisions of section (M 
lion 64 to gardens, etc. pj "gardens, orchards, land planted 
with bamboos, and any other land wliieh in his opinion 
is of special value to the projirietor iu wluise tatcupation 
it is found to be, in consec[nence ot ini]>rovcinents made 
by sucli proprietor or of the particular use to whiclf" 
sueli land is put. 


66^ The rent lived in perpetnity on any land lyv 

Kent for land ijxcd tbc llciiulv Collet-’tor uiider scctioii 

under section 64 0165 (;.j ^..ectiou 65 sludl l)e deemed I'or 

deemed to Ijc the assets 

of the land. tlic purposcs ot the partition, to be 

the assets of sucli land. 


[1876, S. or, 

modiliod.] 


67 . Wlien tile (Uvel ling-house of one proprietor, [1876, s 92-] 
' KwiempLion of rtnt witli the huildiiigs aiul grounds 
lAea umter section 64, jiumecliately attached thereto, has been 
included in the separate estate of another proprietor, 
and the rent to be paid iu perpetuity for the land 
occupied th«reljy has been lixed by- the Deputy" Collector 
and stated lii the paper of partition, 

the first-mentioned' proprietor may ayiply to the 
Deputy Collector for perujission to redeem the rent so 
fixed, and the Deputy Cbll^ctor shall give such permis- 
sion iinlcss he is " of opinion that the tedeuiption would 
endanger the safety of the land-revenue for the paynvent 
of ■which the separate estate which such dwelling- 
hcWise, building and grounds Imve been included tvill 
be liable. 
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1876, S. 93, 68. '(1) If the Deputy CfillectoT gives permission 

p.yaWe as aforeWia, .. b% shall c'ertity the 
redeitiptioa of rent. omount pfivaBle by tlie appli^ntmA 

redemption of tli^e renB 

(2) Such amount shall be ten 
the sum which would he required to prociucej in intei'cst 
at four per annum, an annual sum equal to 

the said rent. 

Note,— T his section modifies the law as provided in section 93 of 
the Act of 1876. In determining the amount to be paid by 
the proprietors, the Government stock was the basiS of interest 
under the old law ; but this section has laid down a fixed rule 
in ascertaining the amount to be p.aid, rule to redeem 

one rupee as rent the amount payable by the applicant will be 
Rs, 27-8 as. 


69 . The amount certified under section 68 may 
Such amount wIku be paid to tlic Deputy Collecturat 
any time before, but not after, posses- 
siou in. uuder section U 4 , givoii to tlie sevenil proprietors 
of tlia separate e.state, S' allotted to them. 


[1876, s. 95.1 70 . Oil receipt ol such payment, the Deputy 

■ ,, Collector shall give notice to the pro- 

Notice of payment to . . , 


1 

bel 


^iven, and land to be 
Id rent-free. 


pri^ttor in wliose 
land i.s situated — 


separate estate the 


(a) that such payment has been made ; 

(h) that the sum ■will be paid to him or to his autho, 
rized agent on application, and 
(c) that, from the date oil" AThich jiyfesession as 
iforesaid is 'giyea, the proprietor who has 
•edeemed the renK-of such land will be en- 
itled to hold the laud us a rent-iree tenure 
iecured against the ,; proprietor to whom the 
notice is given an'd agaihut guy auction-pur- 
ihaser at a sale for arrears of revenue, in- 
ilmling theTfOVernment ;; ' 

and from such date the land shall be so as a. rent- 
fi*ee tenure. 
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71. Tte Deputy" Collector ^ihall at :the same time 
w give notice to the Collector of tihe 

di.strict the creation of sucli tenure, 
* 'Tud the^Colleclof- shah thereupon cause 
such tenure to be specially registered in tlie manner; pro- 
vided by section 42 of ActXE of 18^)0 {^an xid to Improve 
the lair relatim/ to .^ales of land for aikrears of revenue 
in the Lourer Provinces under the Bewjal Presidenep) 
or by any similar law for the time being in force. 

Section 42 of the Aet XI of 185!) runs thus : — > 


4?* Whee ihe application is for special registry, tlie Ollcetor 
shall serve and^ issue the notices prescribed in the last preceding 
section. If within the limited time no objection is made, the Col^ 
lector shall cause any enquiry that he may deem* necessary for the 
security of the Government revenue to be made ; and if he is satis- 
fied that the Government revenue of the parent estate is sn/Ticiently 
secured so far as it may be affected by the tenure or farm in (question, 
he shall report the case to the Commissioner, who, if also satisfied 
on that point, sltall direct the tenure or farm to be registered accord- 
ing to the application; otherwise the ajiplication shall be rejected. 
If within the limited time any recorded proprietor or any party in- 
terested not being a proprietor object to the registry, the Collector 
shall examine the person so objecting or his authori/.ed agent, and 
if it shall appear to him that such person has probable ground of 
objection shall suspend proceedings, and shall refer the parties to 
the ('ivil Court; otherwise he shall proceed as if no objection had 
been made. If the decision of the Civil Coiyt be in favour pf the 
applicant, the Collector, on the presentation of a cojiy of the final 
decree, shall proceed as above provided for cases in which no objec- 
tion is made within the limited time. 


72 . When hvo or more of the separate estates co/i- 
siet'of the same ])roportion.s of the 
the Deputy Collector 
' ; ^ : may, iihe thinks proper; direct the 

parties entitled thereto respectively to draw lots in his 


))i’esence for the eepial separate estates which have 1>ecn 
formed by assignment of dand, 


1 1 876 , s. 971 


^ unless the recorded _ proprietors of the equal shakes 
.agree among themselves as to. the allotment of the 
equal separate 'estati^' and present a jxdition to that, 
effect, or 



78 


THE ESTATE^ PARftTION ACT. 


unless for ‘ftny other I’eason the ' Deputy Collector 
wiAh the sanctutii of the Collector, thpiks proper to 
assign the equal sejKirate estates to the ■ peroprief-t^rs of 
the equal shares avithotit'causiug lots to be drawn. 


[1876, S. 98.] 


73 . (1) When the aggregate of two or more shares 

equahs one other share, or equals the 
aggregate of two or more other 
shares, the Deputy Collector, with 
the sanction of the Collector, may 
cause such aggregate shares to be 
treated as one share for the jmrpose 
of cletermini)ig by lots as aforesaid which portion (tf 
the parent estate shall he assigned to each proprietor as 
his separate, esfote ; 


Order and method of. 
drawing Jots when aggre- 
gate of two or more 
shares equals one other 
share, or equals the ag- 
gregate of two or more 
‘tther shares. 


and may decirlo wijicli t<haro.s shall be formed into one 
aggregate share f )r the jiurpose of causing such lots 
to ])e drawn ; 


and may cause lots to lie drawn in like manner us 
often as he thinks proper for such purpose. 

(2) After lots liave been drawn once (or more than 
once if necessary) as aforesaiil, the Deputy Collector, 
shall proceed to divide ^the portion of the jtarent estate 
which has fallen by lotto each aggregate share, among 
the pih)prietorB of the dilferent shares wbicli were formed 
into such aggregate share for the purpose of drawing 
lots, and shall assign to every such proprietor his 
separate estate within sucli partition in such position 
as the Deputy Collector may think proper. 

Illustrations, 


(I). -—The partition of a parent estate is being made into the 
following shares 

annas 3 annas. 

4 annas % 

Fox the purposes of drawing lots, the 4 annas, 3 annas and i, 
anna sh'ares may be taken together, and considered to be an aggregate 
4 annas share. 
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. The Deputy Collector will divide the parent estate into two halves 
of equal value, and will then caufe lots to be #awn, in order ^to 
determine which of the two halve^' shall be assigned to the proprietor 
of the integral Sennas share, an -I which shtill be divided among the 
proprietors of the 4 annas, 3 annis and r*anna sha *es. 

Subsequently, jf necessary, the Deputy Collector may, ag^in 
cause lots to be drawn by the proprietor of the 4 annas share on the 
one hand and the proprietors on the other hand of the aggregate 
share made up by taking together the 3 annas siiare and the i anna 
share. 

II. — The partition is being made of a parent estate into 
the following shares : — 

6 annas. 3 annas. 


4 annas, 2 annas 
I anna. 


Two tracts in the estate may first be marked off, the value 
of each being equivalent to a 6 annas share ; and then, for the 
purpose of drawing lots in respect of the assignment of these two 
tracts, the 4 annas share and the 2 annas share may be taken together 
as an aggregate 6 annas share, and lots may be drawn betweeen 
the proprietor of the aggregate 6 annas share so formed on the one 
hand, and the proprietor of the integral 6 aniias share on the other. 

One of the two 6 annas tracts having thus been finally assigned 
to the proprietor of the integral 6 annas share, the Deputy Collector 
will proceed to assign the rest of the estate among the remaiiiing 
sharers ; and he may again, for the purpose of causing lots to be drawn, 
mark olf two tracts, the value of each of which shall be equivalent 
to 5 annas of tlu^ parent estate, and may cause lots to be drawn 
for these two tracts betweeo the proprietorspof the 4 annas share 
and the r anna share taken together as an aggregate 5 annas share 
on the one hand, and the proprietors of the 3 annas share and the 
2 annas share taken together as another 5 .annas share on the 
other. 


Finally, their separate estates will be assigned to the proprietor 
of the 4 annas share and of the i amvt share respectively, within 
the tract which fell to them jointly by lot ; and their separate estates 
will be assigned to the proprietors of the 3 annas share and of the 
2 annas share respectively within the tract which fell to them jointly 
by lot. 


74 * The Deputy Collector may, by notice, require 


Deputy Collector may 
require proprietors to 
attend* or apj>omt agent 
for the purpose of draW' 
ing lots. 


any proprietor, respect of whose 
share lots are to he drawn as provide’d 
in section 72 ac section 73, to attend 
at the office of the Deputy Collector 


JQ6 


S. 99.3 
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in person or b^uthorized agent, at a' time to be fixed 
1 ) 5 ’ the Deput}^ Collector, for the purpose of drawing 
lots ; 

and may similarly require the projTrietors of any shares 
which he may have o/dered to be formed into an aggre- 
gate shai’e for the purpose of di-awiug lots, jointly to 
appoint an agent to draw lots, on their joint behalf ; and 
if at the time fixed for drawing such lots, such pi’o- 
prietors have failed to agree to any such joint appoint- 
ment or fail to cause the attendance of an agent autho- 
rized to act jointly fc)r all such proprietor’s, all such 
proprietors shall be deemed to have failed to cftmply 
Avith the Deputy Collector’s requisition. 

[1896, s.ico.] 75. If any proprietor or proprietors fail to comply 

In default, 

Collector may 
per.son to draw 

draAV lots on liehalf of such proprietor or proprietors. 


Deputy 
appoint a 
lots. 


Avitii a re(|iusLtion or me ueputy 
Collector under section 74, the Deputy 
Collector mav unnoint a person to 


Lands held hi severalty. 


76 . (1) When the lands of an estate ha\’e been 
partition according to divided by pi’ivatc arrangement formal- 

revenue. proprietors, aiid each proprietor is, 

in pursuance of such arrangement, in . possession of 
separate lands held in seAmralty as representing his 
interest in the estate, the joint application presented 
under section 7 may be to the effect — 

(a) that a partition of the estate be made by 
assigning to each proprietor or to two or 
more proprietors jointly, as his or their 
separate estate or estates, the lands of which 
they are in separate possession in pursuance 
of such arrangement, and 
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(/;) that each separate estate so ^rmed be made 
liable for such portion of tiie entire land- 
reY’eiiue of tiie ^parent estate as Yvas paid*by 
the projM'ietoi' or prgprietors thereof under * ^ < 
the private arran_i>’ement aforesaid. 

(2) The Deputy Collector •who is Mppointecl to s. 
carry out tiie partitiou in accordance! with such aiipli- 
cation sliall satisfy himself that the assets of each separate 
estate which it is jiroposed to form will be siiffieient to 
secure the payment of tlie annual amount of land-revenue 

for wliicli/it is pro[)osed to make sucli separate estate 
liable, 

( 3 ) If the Deputy Collector is not satisfied that [1876, s. 104, 
tlie assets of cacli such scjiarate estate will lie suffuficnt 

as aforesaid, or that, with reference to the (bircauii- 
staiicesof tlic case, the partition of tlie laud and thc^ 
assessment of the laud-revenue, thereon may lie 
made in the maaiuer ])roposed without enda]]^»e]‘ing 
tlie safety of the land-revenue, lie shall reject the 
ap]>licatl< )n , unless a 1 1 the record(*d projiriet.ors. 
agree tliat the land-re\auHU‘ for whic‘h tlie parent estates 
is liable shall be apportioned among the separates estates 
so to be formed in such a manner that tlie safety of the 
total amount of the land-revcuue^diall not be endangered. 

Note This section has beea so formed as to make it apply only 
where the lands of an estate have lieeii divided t)y private 
arrangement formally made and agreed to by all the proprietors. 

There were similar restrictions in the old Act also. 

Under section 32 of Reg. XIX. of 1814, it was held that if the 
parties have divided the lands without agreeing as to the sliare^ 
of the Government revenue to be paid by them respectiveb^ 
all the Collector has to ^do, when a partition has been applied 
Xor, is to make an assignment of the revenue in proportion 
to the interest of each share-holder. If they have divided the 
lands and arranged amongsl themselves as to the portton of 
Government-revenue which egch is to pay, it is open to the 
Collector to accept or reject that arrangement. The Civil 
Court has nothing to do with the matter. 2 C. L, R., 134. 
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[1876, S. 106 
modified.] 


7 ' 7 .' Wh^iever the DepuVy Collector who is ap- 
I^ands of which pointed to Carry out a partition finds 
proprietor is in posses* that, in pu|’suance of a private arrange- 
sion lobe allotted tohim.^ mei?t JoHnaRy made and agreed to 

by all the proprietors of an estate, the proprietors res- 
pectively, or any of tl\.e proprietors, are in possession of 
separate parcels of land held in severalty as representing 
portions only of their respective interests in the parent 
estate, Mdule other land of the parent estate is held in 
common tenancy between such proprietors, then, not- 
withstanding anything contained in section 7, a joint 
application shall not be required, and the Dejnity Col- 
lector shall allot to tlie separate estate of each proprietor 
the land of which such proprietor is found to be in 
possession in severalty in accordance with such private 
arrangement. 

E.i:planat,ion . — Land held in the occupation of the 
several [iroprietors ()f an estate as sir, khamar or nij-Jole, 
or under any other similar denomination, shall not be 
deemed to be land held in severalty as representing 
portions of their respective interests in the j>arent estate 
n ithin the meaning of this section, which applies only 
to cases in Avhich there has been a bonnjldc division, by, 
private arrangement arvong the proprietors, of land held 
by tenants. 


[1S76, S. 107,] 


Ruling, 

In a suit for partition, the land in dispute being in the exclusive 
possession of a single co-sharer, should fall as a whole in the 
share of one or other of the co-owners, and not *be sub-divided 
among them. Puddontonee Dassee vs. Dwarka Nath Biswas. 
25 W. R. 335^ 

78 . Notwithstanding anything in section 77, the 

Collector may cause Collector may cause any transfer of 
transfer of lands agreed laiip agreed to by the parties to be 
to by parties. made from the possession of one pro- 

prietor to that bf anotlier. 
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Lamis held in romMon tenanci/ andis.ands held 
in s*eeeraJty. 

79 . l/liices ol wort! hip, biiriihiiL'-oi )uuds uiul burial- [ 1876, s.* 108.1 
grounds wliicli liave been lield in 
I’laces of woi.shfi), coinuiou prcvifnis to the partition ot’ 
an estate, and land v>t’ which the {a-o- 
ceeds iiave been assigned by the ju’oprietors jointly for 
religious, charitable or jiublic [)urposes, sliall continue 
to be held in common unless the proprietors otherwise 
iigree among themsehes, in wliich case they shall state 
in writing the iigreement into which they luive entered, 
and the Deputy Collector shall enter :t. note <jf the 
agreement in tlie paper of jiartition. 

RNiifigs, 

1, A decree directed partitioD of a family dwelling-iioii.se with it.s appiir* 

tenances, including a Poojahdalan and court-yard adjoining it. 

In execution of that decree, the Civil ('ovirt yVinecn, at the 
refjiH St and with the (vtnscnt of two out of tliree co-parceners, 
did not partition the Poojahdalan and court-yard. To this 
the third co-parcener objected, but lier objection was overruled 
by the lower (A)urts, and it was directed that the property in 
(juestion should remain undivided. Held tliat the Court 
would be disinclined to order the jiroperty to be divided witli- 
out giving the co parcener or cc#|)arccners who might wish 
to keep it entire an opportunity ^of doing so. Held per 
AVhite, J., that having regard to the form of the decree, it 
was not open to the Court executing it to order that any part 
of the property should remain joint, except witii the consent 
of all the co-parceners who were parties to the suit. Semble 
per Milter, J., that the lower Courts were not precluded by 
the detree from dealing with the property in the mode in which 
they had done. Raj Coomaree i)asee vs, Gopal Chunder Bose. 

I. L. R,, 3 Cal., 514. 

2. Where, in a suit for partition, posses.sioii was sought of a de-^ 

finite share of a property consisting a number of houses, 

Held that the principle in^ such cases is, that if a property can 
be partitioned without destroying, the intrinsic value of the 
whole property or of the shares, such partition ought tg be 
made ; but where partition cannot be made without de- 
stroying the intrinsic value of thwe property, then a money com- 
pensation should be given, Ashanulla vs. Kali Kinlair Kar 
I. L. R., 10 Cal., 675. 
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, S, 100*] 80 . (1) wells, water '•courses, reservoirs and 

/ ^ embankments shall be deemed to be 

Tanks, wells, water- attached te the land for the benefit of 

courses, reservoirs and 1 ■ i .i f • • n ^ 

embankments. [; wlircls they Avei'c orvgHially made. 

(iJ) In cases in ’which, from the extent, situation 
or construction oi^ any sucli Avorks, it is found necessary 
that they should remain the joint property of the pro- 
prietors of two or more separate estates, the paper of 
partition shall specify, as far as the circumstances admit, 
tlie extent to wliicdi the proprietors of each of such estates 
may make use of the same, and the proportfou of the 
charges for repairs to be borne by them resj>ectively. 

Note. — In Sub-section (i) reservoirs have been added to the list of 
works which are also to be deemed to be attached to the land 
for the benefit of which they were originally made. 

Ruling. 

It was held by the Sadder Dewani Adalut that the means of 
irrigation, which were common to all the cultivators of a 
village when that village wus held jointly by two proprietors, 
were not effected by the division of the village into two 
distinct portions according to the respective shares of those 
proprietors ; neither could one proprietor stop the flow of 
water to the lands.^ of the other, in consequence of the 

channel formerly used for that purpose running through the 
lands now held exclusively for one of them. S. D. A., i860, 
^^ 554 . 

81 . ( 1 ) No tenure or holding shall be split up 

Sptiuing uj} of lemitc ^'6)r the pui’poses of a partition imles.s 

or holding ami apiwrtion- it is reasonably iiecessarv to do so ill 
ment of rent thereof. ordei*’to effect au equitable partition. 

(2) If a tenure or holding be split up as aforesaid, 

the total existing rent thereof, as ascertained under 

Chapter VI, shall not be altered, but shall be appor- 
tioned among the several parts into which the tenui’e 
or holding is tUvided. ' 

(3) When it is proposed to split up a tenure or 
holding and apportion the rent thereof as aforesaid, the 


N>w . 1 
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Deputy Collector* shall cause a notice^ be served on 
the tenants concerned ancl, after hearK^g tlieir objecti4)ns, 
if aify, may* order that J:lJ^ tenure or holding be split 
up, and that tlu^ rent • thereof •l>e aji|K)rtioned as afore- 
said. 

• f 

( 4 ) The Deputy Collector shall notify such appor- 
tionment to the tenants concerned. • 

Note. — Following the principles of Chapter VI, it has been provided 
that notice shall be served on the tenants, and their objections 
heard, before a tenure or holding is split up for the purposes 
of ^ partition. The apportionment made by the Deputy 
Collector will not be binding on the tenants or landlords 
concernt’d, and will only be evidence of what, in the Deputy 
Collector’s opinion, the fair apportionment should be. 


Land held rent-free not 
to be divider], except 
with consent of the re- 
corded p raprict ors . 


82 . When the Deputy Collector finds in a parent [1876, ^ 
estate land which is claimed to 
held rent-free and for which no rent 
is actually paid, (whetltcr the pro- 
prietors of the estate do or do not claim 
a right to receive rent from the land), he shall not make 
any division or assignment of such land among the 
separate estates, but sliall specify in the partition ])a})ers 
and proceedings that such land is left appertaining jointly 
to all the separate estates which are formed out of the 
parent estate, in the proportion which each separate estate 
bears to the parent estate : Provided that such land or 
any of it may be allotted among the different separate 
estates with the consent of all the proprietors of the 
parent estate. 


Note. — For the words “ /ami which 4 s aciually held rent-free ” used 
in seetion no of the Act of 1876, the words “land which is 
claimed to be rent-free and for which no rent is actually paid” 
have been substituted. The wording of the present Act appe^a 
to be a more correct description of what is intended. 


Ru lings M 


1. The lands of an estate w-^ere made up with the lands of a* rent- 
free holding. The estate having come under partition a ques- 
tion arose how the Collector should carry on partition. 
The matter having been referred to the Legal Remembrancer 


I ro. ] 
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V ^ 

that officer as his opinion the fofiowing : — “ The word 

* Estate Ms di^.!nctly defined m the Partition Act, and that 
definition must prevail wherever the word occurs through the 
Act. The Collector h^s no jurisdiction to partition ‘Tvakheraj’^ 
lands — that is’- work Yof the Cuvil Court. He cannot, there- 
fore, in any way, bind the Lalcherajdars to perform the first 
duty imposed by section 112 (corresponding ""to section 84 of 
this Act) namely to portion off the proportion of the joint 
lands which wdlild be properly coming within the estate he 
is partitioning. If the Lakherajdar himself in an effectual 
manner broke up the joint holding and abandoned to the estate 
the exclusive possession of a definite area which the estate 
accepted, then the portion so falling exclusively within the 
estate might be partitioned by the Collector among the owners 
of the estate. But otherwise the Collector cannot interfere 
with the joint lands.” ( Boards s Proceedhigs of file iQih Aprif 
i 8 go. No. Collectiofi Bile 10 of i 8 go.) 

2. This section does not apply where fractional part of specific land 

is held rent-free. (Board's x^SAy xyf/i March 1897.) 

3. The production of a Lakheraj Sunad is not necessary to prove 

that land is held rent-free. The fact may be legally established 
by long and uninterrupted possession without payment of rent, 
Dhunput Sing vs, Russomotee Chowdhurani, 10 W. R, 461. 

4. A Zemindar in 1830 granted rent-free 22 Beeghas of land out 

of his Zemindari to A, who was to make a tank, the use of 
which was to be devoted to the public. In February 1862, 
a successor to the grantor in the Zemindari sought to resume 
the land, on the ground that the original rent-free ” grant 
was null and void, it having been made without the sanction 
of Government. 

/B/d per Norman, Pundit, and Levinge, J J., (Trevor and Loch, J 
J., dissenting), such a grant was valid. Pj/.iruddin 7 /s. Madhu 
Sudan Pal Chovvdhry. (F. B.) 2 W, R. 15. 

5. Where no rent has ever been fixed on, or paid for a tenure, and the 

holder has been in possession for more than twelve years after 
the right to assess accured to the Zemindar, he is entitled to 
hold rent-free, Abhoy vs, Kally . 1 . L. R., 5 Cal. 949. 

6. A grant for a road used annually for the Rathajaftra is valid and 

not assessable with rent, the grant being for a public purpose. 
Hurrenarain Gossain vs, Shumbhoo Nath Mundul. i W. R. 6, 

7. In suits for the resumption^ of lands alleged by the defendant 

to be I^akheraj, the burden of proof is in the first instance on 
the plaintiff to show that lands are inai. The fact that the 
defendant is a tenant of the plaintiffs is a matter to be taken 
into consideration by the Coprt in deterrnining whether op 
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the facts of the case, the plaintiff lias made^-ut a frima fade 
case ; but unless the Court fi»nds that the plaK tiff has made out a 
prima facie judgment should be given the defendafit. 

Harihar Mukhopadhya jSadhab Chandra Habu, 14 
I. A. f TS3 \ Akb»r Ah, Bhyea KaM Jha, T. L. /C 6 CaL^ 666^ 
aud Newaj Bundopadhya vs. Rah Prosonna Ghose, /. A, N. 
6 CaLy 343 cited. Bacharaiu Mpndal vs. Peary Mohan 
Banerjee, I. L, R., 9 Cal., 813. 

• 

8. In a suit for resumption of lands, where the defendants allege 

that the lands are Lakheraj, the onus is on the plaintiff, iii 
the first instance, to show that the lands are wu/, and if he 
fails to make out a prima facie case the suit should be dis- 
missed. Narendra Narain Ray vs. Bishnu Chandra Das, 
I. L. R., 12 Cal., 182. 

9. There is soniv/ difference of opinion as to whether the term “rent- 

free is equivalent to “ revenue-free Sir B. Peacock, C". J. 
Jackson and Maepherson J.J. Ileid^ that a rent-free tenure 
granted by the Zemindar was not “ revenue-free ’’ within the 
meaning of S. 10, Reg. XIX of 1793, and that a tenure 
c(nild not be resumed or assessed by the heir of the grantor 
or by a private purchaser of the Zemindary. Maharned vs. 
Asadunnisa, 9 W. R. i, F. B. 


83 . (1) Wlieii the Deputy Collector finds in a 

Land held at iixcdfcnt parciit estate any land wliieh is held 
on permanent interme- at a fixed rOllt Oil a patni Or other 

(hale tenure. permanent intermediate tenure created 

by all the proprietors of the e.stat(3 tn' admitted by all 
the recorded proprietors to have bepn so createdj he may 
either — 


[1876, 3. in, 
inotlified.J 


(ir) assign such land and tlie asBet»s thereof entirely 
to one or more of the separate estates formed 
cult of the parent estate *5 or 

(A) leave such land unassigned to any separate estate, 
and specify in the ])artition paper and pro- 
ceedings that the land is left appertaining 
jointly to all th^ separate estates av I nch are 
formed out of the pareiit estate in the propor- 
tipn which each sepatate estate bears to tJie 
parent estate. 

(2) In the event of such land being so leift uil- 
assigned, ^the Deputy Collector* shall assign to each 
separate estate such share of the rent of oyie tenure an 

It 
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bears tbe same' proportion to the entire rent of the tenure 
as the separate bstate bears to the parent estate. 

(3) In dealing' A^itJi a tenjtire under this section, the 
Deputy Collector shall take into consideration the extent 
of the land comprised in the tenure, and all other cir- 
cumstances of the case. 


Rtdings. 

1. No tenures, the existence of which is not admitted by all the re- 

corded proprietors as having been created by them all, can be 
recognised in making a partition. The lands comprised in 
such tenures must for the purposes of partition be regarded as 
being ordinary lands and allotted accordingly. {^Board's No, 

dated gth September,, i 88 q.) 

2. A joint and undivided estate having been subjected to private 

partition, 4 Bigbas which were in the portion held by A, were 
granted by him in Mokurari, Subsequently on the application 
of the parties, the Collector made a regular partition, by which 
2 Bighas of the Mokurari lands were allotted to the other 
sharers, who refused to recognise the grantee’^ Mokurari rights 
for that portion of the land, contending tifiat, as under the 
private partition all the 4 Bighas were in the share of the 
grantor, the loss of rent should be on him, and that the 
Collector's butwarra could not transfer 2 Bighas with the 
Mokurari or smaller rental to the other shares. Jdeld — that the 
grantor's Mokurari title could not be got rid of by the 
butwarra, and that he was entitled to recognition by the other 
sharers. Alimedoollah vs, Ashruif Hossein. 13. W. R. 447. 

3. The plaintiff was proprietor of an entire estate paying an annual 

revenue to Goverftment of Rs. 2,444. tS54 his father 

gave a lease of an undivided six annas share of the 

estate to the defendants' predecessors in title. The plaintiffs 
alleged that the lands being held ij malty although he and the 
defendants collected separately from the tenants their respec- 
* live shares of the rent, difficulty and inconvenience had arisen 
in the management of the" property, and he therefore sued 
to have his ten ann^s share of the land divided by metes and 
bounds from the six annas share of the PutnidarSy the land 
of the entire estate remaining liable as before for the entire 
amount of the Governinent revenue payable in respect of it. 

tleidy by the Full^ Bench that the plaintiff was entitled to a decree 
for partition* Hemdri Nath Khan v, Ramam Kanta Ray* 
I, L. R. 24 Calc. 575. 
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84 . When ftny land is held 

the proiiyietors of twt/or more estates, 
one of wi'hich , is under jiartitiou in 
accordance wklhibe' provisions of this 
Act, the Deputy Collector shall tirst 
allot to the estate under partition a 
portion of such coininon land of whidi the assets are 
in proportion to the interest which the proprietors of 
such estate hold in the said common laud ; 


Land held in com m on 
l.tetween the propyetors 
of two or more estates 
how to be dealt with 
when one estate is under 
partition* 


and all the provisions of this Act in respect of the 
allotment, •between the shareholders in one estate, of land 
which is held jointly by such sliareholdevs, shall, as far as 
possible, apply to the allotment of the pro]K>rti(duate sliare 
of such common land to the estate under jiartition ; 


and, in respect of the service of notices, the Itcariny* 
of objections, and all other procoflure in a ievv to sucli**’ 
allotment, the proprietors of the estate under partition, 
and all other proprietors of estates who have an interest 
in the said common land, shall be deemed to be joint 
proprietors of a pai‘ent estate consisting only of tlie 
land so held m common : 


Provided that all costs of any division of lands so 
held ill common betNAjficn the piDprietors of two or mort^ 
estates shall be deemed to be cost of making the parti- 
tion of the estate Avhich is under jmrtition, and shall 
be leviable, as provided by tliis Act, from the proprietors 
of sucli estate ; and the proprietors of any other estate 
having an interest in such lands shall nut be recjuired 
to bear any •portion of 6uch costs. • 

Rulings, 

1. Tlie words “ any land 'Mn the first clause of the section may be 
held to mean all the lands two or more estates held in 
common by several propri<?tors. (i>Vrtnf a proceedings of 2nd Sep'^ 
iember sW>2, No, 2 \opcol lection 7, 2209 July 

1885 264, 

i. An application having been made fbr the partition of an estate, a 
portion of the assets of which consisted of a fractional interest 
in the rents of a mouzah which ^'as held in common with four, 
oth^r estates in the Collectors register, it considered by 
the Board thM this section did not cover the tase {Board's 
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[1^76^ R. 114.3 
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pf'oh^edlngsl^^of 20th Ftbriniry' ^^Z^y^ iNo. ^7, Colkctton 2, 
File 630I) , ^ 

3. Unless the Collector has decla^^ed the extent of interest which ^ 

the proprietors of the parent e|late are supposed to have in all 
the commoir lands of the several estates, no proceeding can 
be carried out under this section. (Board’s Proceedings of 
^th January 1887, No. 228, Collection 7, File 228.) 

4. The proceedings under this section should invariably be made 

after notice issued on the proprietors of the combined estates. 
(Board's No. 404 A, dated 6th Augu.st 1895). 

5. This section applies to cases in which lands are held in common 

between the proprietors of two estates, one of which is under 
partition. But if both of them are under partition, the lands 
are not held in common with estates not under partition, in 
that case this section does not apply. (Board’s No. 673 A, 
dated 1 1 th September, 1S96.) 

6. Proceedings under this section must be drawn first and all other 

things to be done subcequently, (Board’s No. 174 A, dated 
25th April, 1892, appeal No. 193 of 1892. Dyamyee Dassya 

appll.) 

85 . Notwithstanding’ anything contained in section 84, 
When proprietors of other if it appears to the Collector that tlie 
estates may be requitcil prOCeetlingS for ally SUclt tlivisioH llilVC 
costs of making a divisi. been uiinecessjirt ly delayed and tlie 
on under section 84. <,f sudi clivisiou enhanced, bv ob- 

Stacies vexationsly put' in the way -T of the completion of 
snch division by any- proprietor of any estate other than 
that under partition, or by Avant of due diligence on the 
part of any snch proprietor in carrying out any requisition 
made upt)it him, 

the Collector mti.y direct that such sum as he shall 
think fit shall be levie^i from every such proprietor 
who is I'esponsible for such delay or additional cost ; 

and every sum so levied shall be taken in diminution 
of the amount payable by the proprietors of the estate 
under partition as cost>| of sqch partition. 

86 . Every allotment made under section 84 shall 
Aiiotnient made under be Submitted fbr the approval of the 
Section 84 to )>e submit- Collector, who may confirm , amend 
ted to the Coi lector. ^ Of rcj^fct the samo, and, if he rejects 

it, may raakq or direct to be made another al lotment. 
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87 - When any allotment imule nmjfer section 84 has [igye.s. ns J 

Land «> atloUecI how W ^ Collecto^^ 

to t>e cicak wtih.^ ' land allot^ted shall be dealt with 
in every respect ap if it ^ were Jield in common tenancy 
by such of the proprietors of the estate under partition 
as were found'lo hold interests in the coinmou land. 

88 . (1). If a dispute or doubt is found to 
Croceduro when dis* as to whether any laiul fortus part of 
^)ate or doubt exists as .j, pareiit cstatc, tlic Deputy Collector 

to whether any land i n r; i \ i* 

fxnms part of a parent sliall, after duC llotlCC tO tho partlCS 

• interested, en(|nire into tlie fact of 

possession, ^jud shall report his conclusions to the Col- 
lector ; and thereupon the Collector shall dispose of tlie 
matter as follows : — 

(a) lie may order that the partitiijn case be struclf 
off the file, if such an order appeal’s to liim 
advisable, and whether the possession of the 
disputed laud is with the pro[irietors of the 
parent estate or otherwise ; or 

{!)) lie may order that the partition sliall proceed, 
and tliat the disputed land lie treated as part 
of the estate xvnder partition, if the posses- 
sion of slicii land it with tlie projirietors of 
tlie parent estate and the! claim (jf the other 
parties to the right in such land appears to 
him untenable ; or 

(c) he may order that the p)artitiou shall proceed, 

•but that ‘the dis}>utc*d land shall not be 
treated as part of the estate under partiti<ju, 
if the possession of such land is with 
other parties and the claim of the proprietors 
of the parent estate to the right in sucK laud 
appears to him^untenable : 

Provided as •follows :~ 

(i) If a claim to land alleged to be in ejispute 
is filed after the Deputy Collector proceeds 
under section 57 to*determiifb how the lands 
of the parent estat^j shall be partitioned into 
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the ^separate estates, tlie Claim shall not be 
enqiirl’ed into nn<ier this section unless the 
delay on thg part «f the claimant^ is explain- 
ed to* the ■satisfaction of the Deputy Gollee- 
tor : 

•- 

(ii) no partition shall be made in any case men- 
tioned in this section if such partition 

would involve the assignment to any separate 
estate of such a quantity of the disputed 

land that the I'eiuoval of such land from 
such estate at any subsequent time would, 
in the opinion of the Collector, endanger 
the safety of the land-revenue for which 
such estate would be liable after the parti- 
tion. 

(2). If a partition case is struck off the file under 

clause (a) of this section, no fresh application for parti- 

tion shall be admitted unless and iintil the applicant 
shows that the dispute or doubt aforesaid has been de- 
cided by a Court of competent jurisdiction, or has been 
amicably settled ; but, if a fresh application is admitted, 
the proceedings shall be revived from the point at which 
they wei'e interrupted. ^ ^ 

Note ; — By the old law ghjections under this section could be made 
at any stage before the confirmation of the partition, (Vide 
Board^s Circular No. 8, of June, 1882.) In order to curtail 
that right and to hasten the procedure it has been provided 
that objections under this section shall not be enquired into 
after the Deputy Collector has proceeded to determine sepa- 
rate estates under S, *5 7 of the Aci, unless the« claimant can 
show, to the satisfaction* of the Deputy Collector, the reasons 
for his delay. 

jRuIiHgs^ 

1. While the partition proceedings of an estate were in progress, 
an objection was raised by* the owner of another estate that 
his lands were incfhded iri the measurement of the estate 
under partition. Theretipoii the Deputy CpUector held a 
local enquiry, and it was found that the proprietors were in 
jpossession of a portion only of the laad.s by the 

objector, and that the objectors were in possession of the 
rest of the Und under • objection. The Commissi<jper in ap- 
peal ccjpsideted that the claims of the objectors could there- 
foje nofi>e said to have wholly untenable, and held that 
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the Collector had no option but to strike /le case off the file. 
The construction which, the Commissioner had put on this 
sectiGn was one in which the Board found themselves uritible 
to coi>cur. They ol>se?ved that the object of this section 
was to provide, a procedure in cas^ wheri there was a dispute 
as to whether any lands formed part of the parent estate 
^'clause r^provides for local enquiry by a Deputy Collector 
as to possession ; Clause a empowers the Collector in case 
where he thought fit to do so to orde» the partition to be 
struck off the file, quite irrespective of the question whether 
possession be with the proprietor of the parent estate or not ; 
Clause 3 gives the Collector the alternative power in cases 
where he shall find that possession of the disputed land is 
witl^ the proprietor, and that the claim of other parties to the 
right is untenable, to order the partition to proceed. The 
Board Jheld that the fact that x3ossession of only some 
of the lands claimed might be given to the proprietors did 
not effect the question in any way. The Board therefore 
held that the construction put by the Commissioner on clause 
3 of this section was an erroneous one. They, however, ii^ 
consideration of the numerous disputes existing as to the lands 
which formed part of the estate, ordered under the second 
clause of this section that the partition should be struck off 
the file. {jBoar^Ps J^roceedzngs of 14th Afarc/i^ 1885. JVo. 

Co/Zec/io^f. 5, 7 ^/ 167 2.) 

2. Rights of easement are not affected by partition. Mere 
possession in the exercise of a right of easement cannot, 
therefore, be a ground for objection under S. 1 1 6. unless the 
claimant can show that the lands appertain to his estate. 
(Board's No. 526 dated 13th December, 1890.) 

• 

3. If any objection is made under this section for a very small 
area, the partition cannot be struck off but shall be allowed to 
proceed by excluding the lands claimed. (' Board\s decisum i?i 
Appeal P/d. 20S of 1889-90, Ram Tame JDa$ — appeiiant,) 

4. No appeal lies to fhe Board ffom an order of the Commis- 
sioner passed under this section. It has been contended that 
clause \a) of section 1x3 of this Act (S. 144 of the previous Act) 
allo\v.s one but it seemed to the Board that an order under tifls 
section is not an order putting an end to proceedings for 
effecting a partition withijj the meaning of that clause. ( BoareTs 
JSZb^ Ay (idled Aprils 1890 ^ 

5. A Butwarra Amin, in proceeding to rruiasu re certain fands 
in the course of proceedings connected with the partition of an 
estate under Bengal Act VIII of 1876, was obstructed by 
certain persons who claimed the lands and objected to their 
he\pg measured* The lands were stated in the report of tlfe 
Amin to be common land of estate No. 5464 and of certain 
other estates, ^rhe person^ who 6bstructg:d him were not 
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co*sharers inVhat estate, and con tendedr that the land, sought 
to be measured^ had been divided amongst the Maliks oi the 
different estates, and different portions of it had been held 
separately by them. •The pets<jns so obstructivig the Amin, 
were charged t\hth a« offence Under sestion i 86 of the I^enal 
Code, the Deputy Collector in charge of the Butwarra proceed- 
ings being of opinion that section 112 of thc^ Act applied, and 
that the Amin was entitled to measure the land. Th accused 
were convicted iiinder section 186 L P, C. 

Held^ that section 1 12 is limited to cases where the community 
of interest in the land in dispute between the proprietors of 
estate under partition as a body and the proprietors of other 
estates is admitted* When this is not admitted the * provisions 
of Section 116 apply. 

Held further^ that, as there was no evidence to show that such 
community of interest was admitted, the accused were entitled 
to the benefit of the doubt, and to have the case treated as one 
under section 116, and that as the procedure laid down in that 
section had not been followed, the Amin had no power to 
measure the lands, he could not be said to be a public servant 
acting in discharge of public functions, and that the conviction 
must consequently be set aside. Lillah Singh vs. Queen Em- 
press. I. L. R, 22 Calc., 286. 


89 . If, after 

1S76, S. 1 1 7.] 

Procedure when partition 
completed in pursu- 
ance of order under 
section 88, clause {b) 
and proprietor of an 
estate dispossessed of 
any land by decree. 


n jmrtition lias been completed in 
})iirsuance of an order passed by the 
Collector under i-ectioii <88, clause 
the proprietor of any separate estate 
is dispossessed by a decree of a Court 
of competeut jurisdiction of any land 
which has been assigned to his estate 
by the partition, 

* ft,' ' o 


the partition sliall not' be disturbed, but such pro- 
prietor shall be entitled to i*ecover from the proprietors of 
ftie other separate estates formed by the partition such 
compensation as may be fair and equitable, having regard 
to the reduction in the proportionate value of his sepa- 
rate estate which is causid bj such dispossession ; 

and such compensation may be recovered in a Court 
of cou^)etent jurisdiction from the proprietors of those 
sejmrate estates on which a proportionate share of 
t£ie total loss eftused by the dispossession dttes not 
fall. 
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Note. — Diflferent principle is enunciated in the following case. In a 
suit for partition the parties un^er a dona fitU ‘tiistake included in the 
division certain property which didjiot belong to the family, but was ^leld 
in mortgage fr^m a third person who sitbsequently brought a suit for 
redemption and recovered it from the party to wh%m it had been allowed 
of the partition. Held that the party who had lost the share was entitled 
to clain^ a re-parti6ipn MariUi "cv, Rama. 1 . L. R. 21 Bomb. 333. 

CHAPTER X. 

Procedure before the Commissioner ur to the 
- Completion of k Partition. 

90 . ( 1 ) If it appears to the Commissioner that the [1876 s. 119 

^ , iiroceecliims of the Collector shonkl, 

Procedure if proceed- f i i t* i i » 

ings require amendment be amended, OP it ail appeal or objec- 
or if appeal or objection tioii is presented wi thill the time 
prc.>ente(. allowed by section 61 , the Commis- 

sioner shall, by order, fix a day (not being less than 
thirty days from tlie date of such order) for liearing and 
disposing of the ease, and shall cause notice of sueli day 
to be served through the Collector on all the parties. 

(2) On the da 3 % so fixed, fir on any sii})se(|aent 
day to which the hearing of the cair;e may extend or is 
postponed by a notice posted up in his own office, the 
Commissioner shall, after hearing and disposing of all 
appeals and objections, and calling for an}" further 
information which he may consider necessary, either 
confirm tlfe partition as ap[iroVed or made by the 
Collector, with or without amendments, or return the 
papers of the partition to the Collector for any amend**, 
ments which the Commissioner may think proper to lie 
made. 

% 

( 3 ) If the papers are returned to the Collector for 
amendment, , the Collector shall proceed to make the 
required amendments or to causp them to be made in the 
same manner as if he had himself passed such ordetis on a 

g artition submitted to him fQr approval by a Deputy 
ollector, and shall thereafter return the’' papers to the 
Commissioner, whq inay then confirm the parti tipn. 

- V . 13 . y.' : """ 



[1876 S. nS] 


[1876. S. 121I 


'1876, S. 122 

modified 1 
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Note. — This section is an improvement of the old law. ft requires 
the service of a notice ^iirough the Collector on all the parties, instead 
of tlie publication of a general notification under S. 119 of the Act of 
1876. Cab Gazette, April 7, 1897, Part IY» 45- ** 


91. If it does not appear to the Cort»missioner that 
„ , . , the' pi’oceedino’s of the Collector re- 

cases. • quire amendment, or u no appeal or 

objection is presented within the time 
allowed by section 61, the Commi.ssioner may proceed 
to consider the case without issuing any notice, and may 
confirm the partition as approved or made by the Collec- 
tor. 


92. The Commissioner may, before confirming a 
„ . . partition, return the papers for amend- 

Commissioner may re- ^ i i 

turn the papers for lucnt oT enquiry as olten as he thinks 

‘amendment or enqiiiry often aS lie SO rCtUl’llS tllCm 

as often as he thinks fit. . ’ m i 

the procedure prescribed in the tore- 
going sections of this chapter shall be applicable. 


93. ( 1 ) After the expiration of not less than sixty 
days fi’om the date of the order of the 
Commissioner confirmi ng a partition, 
or if an appeal has been preferred to 
the ^Board, or ^f any proceedings in* 
respect of the partition be pending 
before the Board, then on receipt of the final order of the 
Board, if such order does not set aside but maintains, 
with or without amendments, the partition as confirmed 
by the Commissioner, 


Procedure by Collec- 
tor on receipt; of Com- 
missioner’s order con- 
firming, or Board’s order 
sanctioning, a partition. 


the Collector shall cfinse to be' published at his office, 
and at some conspicuous place in each of the estates 
t*/?parately constituted by the oi*der of the Commissioner 
or the Board, as the case may be, a notice that the parti- 
tion has been confirmed or ^sanctioned by the Commis- 
sioner or the Board, wi^h or without amendments, as the 
case may he. , 

, (2) If the partition as so confirmed or sanctioned 

involwjs any amendments which may conveniently be 
made on any extracts of the partition paper oy on any 
maps which f[ave been prepared and delivered to recorded 
proprietors Under section 58, the Collector shall cause a 
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notice to be sefved on every recorded proprietor whose 
estate is Affected by such ifmendments, ^requiring hin:^ to 
produce su^h extracts maps in order that such 

amendments maytbc noted on thorn ; • 

and, if the alterations made in the partition as so 
confirmed ojr sanctioned be such as to make it desirable to 
prepare fresh extracts or maps as afort?said, the Collector 
shall cause such fresh extracts or mairs to be prepared ; 
and shall cause a notice to be served on each projirietor 
declaring* tire extract and map which was delivered under 
section 58 to be cancelled, and requiring him to take out 
of the Collector’s office the fresh extract or map which 
has been prepared. 


CIRCULAR ORDER. 

Note. — On receipt of confirmation partition paper to be enj^rossed on 
stamp paper and then submitted to the Commissioner for endorsement for 
formal confirmation even before the appeal to the Hoard is decided. 
(Board’s circular dated 2nd January, 1897.) 


94. (1) The Collector shall then proceed to give [ 1876 , s 

Procedure as to giving proprietors pOSSCSsioU of 

possession of separate tlje Separate (jstates allotted to theni, 
and, if necessary, may i-equire the 
assistance of the Magistrate in giving such possession ; 
and shall cause to be served on every recorded pro- 
prietor of a separate estsite a notice — - 


(a) itjforniing hjm that frojn the date specified in 
such notice tlie separate estate ivssigned to him, as describ- 
ed in the extract from the partition paper prepared and 
delivered or tendered to him under section 59 or sedttwi 
93, as the case may be, will be deemed to be separated 
from the parent estate, and to be sepai'ately liable for the 
amount of land-revenue specified in the notice, and 

(b) cajling upon him* to enter jnto a separate 
engagement for the payment of, such land-reven\ie. 

( 2 ) The date specified in such notice shall be not 
more than three months aftei; the proprietors have been 
given possesion of their respective separate estates as 
provided in sub-section ( 1 .) * 


« 23 ] 
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Rulings. 

c, A sharer of an estate, the partition of which has been con- 
firmed, is entitled to be .placed fh possession of the lands includ- 
ed in the partition, as ^d^^marcatecl and shpwn in the map and 
measurements and assigned to his share, but they will not be de- 
marcated by the Collector. The proprietor ol^"* the newly-form- 
ed separate estate may himself demarcate his lands, and if any 
party feels himself aggrieved by the proceedings of the proprie- 
tor, his remedy lies in the Civil Court. (Board's proceedings 
of 3rd August 1878, No. i?68, Collection 7, ETle i43-) 

2. The Board has decided that a sharer of an estate, the parti 
tion of which has been confirmed is entitled to be placed in 
possession of the lands included in the partition as demarcated 
and shown in the map and measurement papers and assigned 
to his share. (Board's decision in appeal No. 30*1 of 1888-89.) 

a. If an order has been passed but by an oversight it is not 
carried out and the partition confirmed by Commissioner 
the matter can be looked into at the time of delivery of 
possession by the Collector. (Board's No. 1039 A 
dated 4th December, 1891.) 

3. The allotment of land to one person by partition extinguishes 
another's riglit altogether; his subsequent possession is eitlier 
that of a trespasser or a tenant-at-wnll ; his dispossession is not 
illegal, and he has no legal right of suit for recovery of posses- 
,-sion. Nowab Begum Rustum Khan. 2 Agra, 149. 

4. By partition a co-sharer's proprietary right to the land which 
has fallen in another* putti becomes extinguished, and he 
becomes a mere cuUivator in respect to that land and liable to 
rent. Zalani Rai Doorga Rai, i Agra, Rev. 69. 

4. By partition a co-sharer's proprietary right to the land which 
has fallen in another putti becomes extinguished, and he 
becomes a mere cultivator in respect to that land and liable to 
rent. Zalim Rai z/s. Doorga Rai. [i Agra, Rev. 69.] 

5. A Butwarra does not*^ extinguish rights of tenants, and the 
mere circumstance that one of the proprietors of the estate 

* was himself the tenant does not destroy his tenant right, because 
another of the proprietors has had the land allotted as part of 
his share of the divided estate, Nathoo Lall Chowdhury vs. 
Saadut Dali, W. R,, 1864, 27I. 

^6. When an estate in wlii^ch the proprietors have land is 
partitioned, * such partition among the co-shafers is no way 
affected by any cultivating rights which may be possessed by 
qiultivators not co-sharers in the estate ; but it is also a well- 
understood effect and consequence of partition, that co-sharers 
retain no right of occupancy in respect of any l«nd which 
may hav% passed under the partition into the share of other 
co-sharers,* as a si/'-bold proprietor has no cultivating right 
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distinct from a*nd independent of his proprietary character. 
When, therefore, by partilion he loses liis proprietary title to 
any particular land, any cujj^ivating right which he had in virAie 
of his proprietary character necessafily ceases. Arnan Singh vs, 
Jeygopal Singh. • 3. Agra,* 164. • • * 

7. A new estjftfe created upon a partition by the Collector, conies 
within the meaning of ‘‘entire estate” in section 37 of Act XI 
of 1859. The words “time of settlement”*in that section mean 
the time when the contract was made with Government, and in 
the case of a permanently-settled estate mean the time of 
permanent settlement. A partition by the Collector merely 
apportions the amount of revenue ; there is no settlefnent of 
the revenue in any sense at the time of such partition. Koowar 
Singh vs, Goursunder Pershad Singh. I. L, R. 24 Calc., S87. 

8. Partitioft does not create any right. It only indicates the 
mode of enjoyment, i Weekly Note, Calcutta, P. 121 (P. 128). 

9. A Butwarrah is only conclusive between the share-holders 
themselves but not between them and other parties holding 
under-tenures at the time. AVoomesh Chander Mozoomder vs. 
Dvvaraka Nath Roy. 4 W. R, 89. 


95. F roin the date 


Kacii separate estate to 
he borne on the revenue- 
roll and (Icneral Regis- 
ter as separately liable 
4)r the land- revenue as- 
sessed uj^on iL 

Act, and nhall be 
lias entered into 
of the amount 
estixte. 


specified in such notice, each [ 1876 , s. 124 ] 
.sejmratc estate slia.ll be Ix^rne on tlie 
revenue-roll and Cenoi’al Register of 
tlie Collector as a distinct estate sepa- 
rately liable for tlie amount of land- 
revQ^iue assessed ui>on it under tliis 
so liable wlicther gr not the proprietor 
i separate engagement lor the [layment 
of land-revenue so assessed upon the 


96. (l)drhe Collector may diroed the erection of sucli { 

, boundary marks •as lie tliinks proiier, to 

liouTiutify lUcivics. 1 • A * *1 1 1 1 /* 

distinguisli the lands 01 each sejiarate 
estate; and the cost of sucli boundary marks shall T 5 ?f* 
deemed to be costs of the partition. 

• 

(2) Boundary marks so ereoted shall be assigned Ben. v. of 
to Zemindars, or to Zemindars jointly with ,tenure-holder.s, 
for preservation, as provided in tl^e third clause of section 
29 of the Bengal Survey Act, 1875 ; and, after the^'^.have 
been so a.ssigned, the provisioiis of sections 19, 20 and . 

52 to 5^' (both inclusive) of the said A<?t shall apply in 
the case of such boundary marlss, ,* 



CHAPTER XI. 

J)IISCEI.,tASEOUS. ' 

§ 7 . For the purposes of any enquiry under tliis 
[1876, s. 139 - Act, the Deputy Collector shall, in 

lector a8 to production addition to the powcrs speciticaHy 
of documents and attend- conferred upoii him by this Act, have 

ance of witnesses. , ^ t 

the powers conferred by ChaptervS A 
XIV. of 1882 and XIV of the Code of Civil Procedure foi\coinpelling 
the production of documents and enforcing the attend- 
ance of witnesses. 


Note. — S ections contained in chapter X of the Code of Civil Proce- 
dure for compelling the productions of documents and Chapter XIV of 
the same Code for summoning and attendance of witnesses are inserted 
here at length for facility of reference. 

CHAPTER X. 


130. The court may, at any time during the pendency therein 
of any suit, order the production by any party 
Power to order thereto of such of the documents in his posses- 
ments during suit. power relating to any matter in question 

in such suit or proceeding as the Court thinks 
right ; and the Court may deal with such documents when produced 
in such tnanner as appears just. 


131. Any party to •a suit may ixt any lime before or at the 
Notice to produce bearing thereof give notice through the Court 

for inspection docu- to any other party to produce any specified 
ments referred to in document for the inspection of the party giving 
plaint, &c. such notice or of his pleader, and to permit such 

party or pleader to take copies thereof. 

No party failing to cotmply wdth such notice shaV afterwards be 
at liberty to put any such document in evidence 
Consequence of behalf in such suit, unless he satisfies the 

"lATotFcr'*" Court that such document relates only to his 

own title, or that he had some other and sufficient 
cause* for not complying with such notice. 

132. The party to whom suefi notice is given shall, within ten 

days from the receipt thereof, deliver through 
Party receiving such Court to the i>arty giving the^ same a notice 

UcJ when and Stating a,time Within three days from such deli- 

tn-spcGtionmaybehad. very at which the documents, or such of them 
as he does not object to produce, may be in- 
spected at his pleader’s offied" or some other convenient place, and 
standing whic^, if any, of the documents he, objects to produce, and 
on whatjgrounds. 4P 



misA:llaneous. 


lOl 


133. Ifany'party served with notice under section 131 omits to 
, give notice urnier section 132 * of the time for in- 

Apphcation for orc^er spection, or oi^ects to give inspection, or names an 
ofmspecuon. inconvenient place, for insJtjection, the party 

desiring it may apply to the Court for an order of inspection. 


134. 


Except in the case of documents referred to in the plaint 
written statement or affidavit 9 f the party against 
Application to he whom the application is made, or disclosed in 

lOVll^QCCl OH f • /V* % M 1 1 It 

his affidavit of documents, such application shall 
be founded upon an affidavit showing (a) of what documents inspec- 
tion is sought, (^) that the party applying is entitled to inspect them 
and (c) that tjiey are in the possession or power of the party against 
whom the application is made, 

135. If the party from whom discovery of any kind or inspec- 
Power to order sought objects to the same or any part 

or question on which thereof, and if the Court satisfied that the right 
right to discovery de- to such discovery or inspection depends on the 
pends to be first de- determination of any issue or question in dispute 
termined. suit, or that for any other reason it is 

desirable that such issue or question should be determined 
before deciding upon the right to the discovery or inspection, the 
Court may order that the is-^ue or question be determined first and 
reserve the question as to the discovery or inpsection. 


136- If any party fails to comply with any order under this 
chapter, to an.swer interrogatories or for des- 
covery, production or inspection, which has been 
duly seTj^^ed, he shall, If a plaintiff, be liable to 
have his suit dismissed for w^ant of prosecution 
and if a defendant, to have his defence, if any, struck out, and to be 
placed in the same position as if he had not appeared and answered. 


•Consequences of fail- 
ure to answer to or 
give inspection. 


And the party interrogating or seeking discovery, production or 
inspection may apply to the Court for an order to that effect, and 
the Court may tnake such order accordingl/. 

• 

Any party failing to comply with any order under this chapter, 
to answer interrogatories or for discovery, production or inspecttW»w^ 
which has been served personally upon him, shall also be deemed 
guilty of an offence under section 188 of the Indian Penal Code! 

• 

137. The Court may of its own accoipd, and may in its discre- 
tion upon the application of any of the parties 
Court may send A>r to a suit, send for either from it% own records or 
?S(Sds orTrom^ from any other Cdurt, the record of any other 

Gotirts; suit dr proceeding, and inspect the same. * 

Evey application made under this section ^ shall (unless the 
Court otherwise directs) be supported by an affidavit of the applicant 
or his pleader^ showing how the record is materiah to thte suit in 
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which the application is made, and that the applicant cannot without 
unreasonable delay 6 r expense obtain a duly authenticated copy of 
the record or of such portion therGof as the applicant requires, or 
that the production of the qriginal is fnecessary for the purposes of 
justice. 

Ndthing contained in this section shall be deemed to enable the 
Court to use in evidence any document which under the Indian 
Evidence Act, 872 , \iould be inadmissible in the suit. 


CHAPTER XIV. 


159. The parties may, after the summons has been delivered 
or sent for service on the defendant, whether 
Summons to attend settlement of issues only, or for the 


produce documents. final disposal of the suit, obtain, on application 
to the Court or to such officer as it appoints in this 
behalf, before the day fixed for such settlement or disposal, as the case 
may be, summonses to persons whose attendance is required either to 
give evidence or to produce documents. 

160. The party applying for a summons shall, before the sum- 
mons is granted and within a period to be fixed 
Expenses of witness- Court, pay into Court such a sum of 

Court on applying for money^ as appears to itne (-.ourt to be sufticient to 
summons, refray the travelling and other expenses of the 

person summoned in passing to and from the 
Court in which he is required to attend, and for one day’s attendance. 

If the Court be subordinate to a High Court, regard shall be 
had, in fixing the scale of such expenses, to the 
' rules (if any) laid dow,n by conipete|it authority. 


Expenses of witness- 
es to be paid into 
Court on applying for 
summons. 


Scale of expenses. 


161. The sum so paid into Court shall be tendered to the 
person summoned, at the time of serving the 
viou-^ender of expenses summons, if it can be served personally. 

to witness. ^ 


162. If it appear to the Court or to such officer as it appoints 
in this^^behalf that the sum paid into Court as 
Procedure where not sufficient to Cover such expenses, the Court 
insu icient bum pai . direct such further sum t 6 be paid to the 

person suifnmoned as appears to be necessary on 
that atcount ; and, in case of default in payment, may order such 
e sum to be levied by attachment and sale of the moveable property of 
the party obtaining the summons ; or the Court may di^hatge the 
person summoned without requiring him to -give evidence ; or . may 
both order such^levy and discharge such person as aforesaid* 
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If it be necessary* to detain the person summoned for a longer 
period tTiau ^ne day, the C<jurt may, from time to 
Expenses if witue^H tirne, OT<i^r the party at whose instance he was ;#uin- 
moned to prty into Court such sum as is sufficient 
tc^b defray me expenses of hi ^ detention for such 
further period, and in default of such deposit being made, may order 
such suin to be levied by attachment and . sale of the moveable pro- 
perty of the party at whose instance he was summoned ; or the Court 
may discharge the person summoned without requiring him to give 
evidence ; or may both order such levy and discharge such person 
as aforesaid. 


163« Every summons for the attendance of a pejRSon to give 
evidence or produce a document shall specify 
time and place at which he is rcquircMi to 
lo be specified ill attend, and also whether his attendance is re- 

moas. quired for the purpose of giving evidence or to 

V produce a document, or for both purposes ; and 

any particular document which the person summoned is called on to 
produce shall be described in the summons with reasonable accuracy. ^ 

164. Any person may be summoned to produce a document, 

without being summoned to give evidence ; and 
I any person summoned merely to produce a docu- 

1 iu-*., t ocuuicn . ment shall be deemed to have complied with the 

summons, if he cause such document to ha produced instead of 
attending personally to produce the same. 

165. Any person present in Court may be required by the 
i^ower to require Court to give evidence or to produce any docu- 

persons present in ment then and there in his actual possession or 

Court to give evi- power. * 

dence- • 


166. Every summons to a person to give evidence or produce 
a document shall be served as nearly may be in 
^^^Sinnmons how serv- manner hereinbefore prescribed for the service 
of summons on the defendant ; and the rules 
contained in Gkapter VI. as lo proof of service shall apply in the case 
of all summonses served under this seeti#n. 


107^ The service shall in all cases be made a sutlficient timgg^ 
before the time specified in the summons for the 
Time for serving attendance of the person summoned, to allow 
summons. him a reasoj^able time for preparation and for 

travelling to the place at which his attendaripe is required. 

168. If the serving-officer certify to the Court ^that the summons 
for the attendance^ of a person, either to give 
Attachment of pro- evidence or to produce a document, cannot be 
wltne&s,^^ abscom ing g^rVed, the Court shall, if the certificate of 
the serving-officer kas not bqpn verified by the* 


13 
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affidavit, and may, if it has been so verified, examine the serving- 
officer on oath, or cause him to bc^so examined by another Court, 
toucning the non-serviGe : 

and upon being ^satisfied that su<4v evidence or productiori is 
material, and that the person for whose att<fadance the summons 
has been issued is absconding or out of the way for the 

purpose of avoiding the 'service of the summons, may issue a 
proclamation requiring him to attend to give evidence, or produce 
the document, at a time aild place to be m therein; and a copy 
of such proclamation shall be affixed on the outer door of the house 
in which he ordinarily resides. 

If he dO^s not attend at the time and place named in such pro- 
clamation, the Court may, in its discretion, at the instance of the 
party on whose application the summons was issued, make an order 
for the attachment of the property of the person whose , attendance is 
required, to such amount as the Court thinks fit, not exceeding the 
amount of the costs of attachment and of the fine which may be 
imposed under section 170 : 

Provided that no Court of Small Causes shall make an order 
for the attachment of immoveable property. 


160. If, on the attachment of his property, such person appears 
and satisfies the Court that he did hot abscond 
keep out of the way to avoid service of the 
Wjthflmwn. 7 summons, and that he had not notice of the 
proGlaniation in time to attend at the time arid 
place named therein, the Court shall direct that the property be 
released from attachment, and shall make such order as to the costs 
of the attachment, as it thinks fit. 


170. If such person does not apj^ear, or, appearing, fails to 
satisfy the Court that he did not abscond or keep 
Procedure if wit- of the ^y to avoid service of the summons, 
ntsa o appear. notice of the proclamatiori 

in time to attend at the time and place named therein, the CfOurt 
may impose upon him such fine not exceeding five hundred rupees 
as the Court thinks fit, baviug regard to his condition in life and all 


the circumstances of the case, and may order the property attached, 
or any part thereof, to be sold for the purpose of satisfying all costs 
iry^itrred in consequence of such attachment," together with the 
amount of the said fine, if any : 


Provided that, if the person whose attendance is required, pays 
into Court the costs and fine as aforesaid, the Court shall order the 
property to be released from attachment. 


171. Subject to the rules of this Code as to attendance and 
Court may of its appearance and to the provisions of the Indian 
own ao^onl summon Evidence Act, 1872 , if the Court at any time 
as witnesses strj^ngers thinks it necessary to examine any person other 
^to suit, ^ pafrty to the suit arid not as a 
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witness by a party to the suit, the court may, of its own motion, 
(muse such person to be sumnaoaed as a witness to give evidence, 
or to produce any document^ his possession, on a day to* be 
appointedj and njay examine, him as a witness or require him to 
produce such documfflit. * * * 

172. Subject as last aforesaid, whoever is summoned bo aptjcar 
and give evidence in a suit must attend at the 
&ufy of i>crsons lime and place named ia the summons for that 
or'prcHSS summoned to produce 

documeiit. a document must either attend to produce it, or 

cause it to be produced, at such time and place. 

172. No person so summond and attending shall depart 
Wh n tliev unless and until (<f) be has been examined or 

ikparu ^ produced the document and the Court has 

risen, or (/>) he has obtained the Courtis leave 

to depart. 

174w If any person on whom a summons to give evidence 
^ or produce a document has been served fail# 
failure Comply with the summons, or if any person 

summons. SO summoned and attending departs in contra- 

vention of section 173 , the Court may order him 
to be arrested and brought before the Court. 

Provided that no such order shall be made when the Court has 
rea.son to believe that the person so failing had a lawful excuse for 
such failure. 

When any person so brought before the Court fails to satisfy 
it that he had a lawful excuse for not complying with the summons, 
the Court may sentence* him to line •not exceeding five hundred 
rupees. , 

Non-payment or^non-tender of a sum sufficient 
to defray the expenses mentioned in section r 60 shall be deemed 
a lawful excuse within the meaning of this section. 

If any pgrson so apprehended and, brought before the Court 
cannot^ owing to the absence of the parties 
Proccihtre , when or any pf them, %ive the evidence or produce 
witness appr^l^ivkd ^ been summoned to 

orproducedocuments. give ^ Or produce, the X.ourt may require 

to give reasonable bail or other securi^ for his 
appearance at such time and plage as it thinks fit, and, on such bail 
or security being given, may release him. ^ 

175. If .any person so failing >0 comply with a summons •abs- 
Proce<l«re when keeps oUt of the wa^, so that he cannot 

witness absconds. ^ appreliended alid brought before the Court, 
the provisions of sections i 6 g, 169 and 17 ^ shall, 
mufandiSi &.pply. 
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176. No one shall be bound to attend in person to give 
Persons bound io ^"Vidence or to examined in Court unless he 

attend in person. resides— <' 

{a) within the Ibcal limits of its otdiiiary original jurisdiction, or 
(//) without such limits and at a place less then fifty or where 
there is' railway communication for five-sixths of the distance be- 
tween the place where he resides and the place where the Court is 
situated two hundred “iniles distance from the Court-house. 

177. If any party to a suit present in Court refuses, without 
Consequence of lawful excuse, when required by the Court, to give 

rcfusaCof p-irty to evidence of to produce any document then and 
'*? actual possession dr power, the Court 
e on )y ourt. may iti its discretion either pass a decree against 
him, or make such order in relation to the suit as the Court thinks 
fit. . ■ ■ : ■ : 

178. Whenever any party to a suit is required to give evidence 
Rules as to wii- to produce a document, the rules as to witnesses 

,nesste to apply to contained in this Code shall apply to Him so far 
panics sumtnonecl. as they are applicable.” 


[1876 s. 127,] 


98 . The Deputy Collector, with the consent of 
■ . , all the parties concerned, may refer to 

refer arbitration. arbitratioiv auy *poin t anmiig in the 

course of a partitioif ; and the provisions 
oCsections 52, 53 and 54 shall, a.s for a.s possible, be 
applicable to such references. ' 


[i 8 ; 76 s. 128 ] 99 ; If any proprietor of an estate held in cominon 

Saving of tenurts, teixancy tmd brought under partition in 
jc.iscs ami ciicum. uccordaiiceHvith this Act has ffiven his 
snare or a portion thereot m patni or 
other tenure or on lease, or has created any other 
enenrabra nee thereon, such tenure, lease or ehcumbrancc 
shall hold good as regards the lauds finally allotted to the 
sltfere of such proprietor, and only as to such lands. 


lUmtratmn. 


1. — A, the proprietor of a quarter share in a joint undivided 
estate held in common, tenancy, gives to B a patni tenure of the 
who'ie of his interest in the estate', entitling B, as long* as such estate 
is held in common tenancy, tojpollect one-fourth qf the rent payable 
by eveg raiyat on the estate ; and 

^ partition of the said estate is made under this Act, and certain 
specific lands are aysigned to A as bis separate esfote. <* 
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B will become p^tnidar of the entire separate estate which has 
been assigned to A, and Mil be? entitled to coMect the whole of the 
rents from the ^aiyats on that esti^e. • 

II. —A, a proprietor of a (garter sbaa»e in a feint undivided estate 
htdd in common tenanc3V gives to B a patn:/ tenure of One balf of 
his share in the estate^, entitling B, as lon^ as such estate i;* held in 
canimon tenancy to collect one-eightli of the rent payable by every 
raiyat on the estate I and • 

partition of the estate is made under this Act, and certain 
specific lands are assigned to A as his separate estate* 


B will become patnidar of one-half of A*s separate estate, and 
will hold his patni in common tenancy with the half of A’s interest 
which A has* not given In patni, so that B will be entitled to collect 
one-half of the rent payable by every raiyat on A’s estate, and A 
will be entitled'^o collect the other half. 


Note:— In this section the vvord ‘‘ encumbTances ’’ has been added 
which is not to be found in section 128 of the old Act. This has been 
done to accord with case law on the point. 


1. Where A mortgaged to the plaintiff Ids undivided share 
in certain land which ho held jointly with B, and subsequently 
to the mortgage, by a decree in a partition suit to which the 
plaintiff was not atparty, the mortgaged property was allotted 
to B, other property in substitution being allotted to A : — 
Held in a suit agaitist B and the representations of A, to 
recover the sum due on the nn^rtgage by sale of the mort- 
gaged property, thal: the plaintiff could not proceed against 
the mortgaged property which had l:flien allotted on partition 
to B, but should be - allowed^ to proceed against that which 
had been allotted in substitution to A, his mortgagor. JJyJenath 
Mali vs. Ra mood een Chin ini (18^4) Z. R. Z A. 106 ; 21 

W. R. 2 jjy foilo7ved ill principle. Hemchandra Ghose vs. 
Thakoryoni Pebb h Iv. R. 20 Cal., 533. 

2. The plaintiffs were co-sharer.< to a certain estate, T being 
another co-sharer* In i8t 8 a private partition took place 
between the co-sharers in the course of which certain spe<?^*^^^^^ 
lands Avere allotted to T in severalty, the rest remaining 
undivided* granted a patni lease of her share to third 
parties who were thencefd!'th in possession 3 and subsequently 
there was a partition of the Avhol^ estate by the Collector 
under I^engal Act VIII of 1876, in the course of which <he 
specific lands allotted to T in the private partition were allot- 
ted to the plaintiffs who brougTit against the tenants of the 
land suits for rent to which thev made the natnictars the 
dcfjjjts* \ — 
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Held^ that the patnidars were properly made parties to the suits 
in order to try; the questiort lof the right to receive the rent 
as between the plaintiffs and#’:he patnidars. 

. ■ . ■ -tf: , ■ ■ ■ , ^ ■ -■> . 

Section 128 of the Bez^gal Act* VIII (?f 1876 does not apply 
to a case in which there has been a prior private partition ; the 
estate in such a case not being ‘‘ held in common tenancy 
within the meaning of that section. Hridoy Nath Shalm vs. 
MohabutanesSa Bibi, 1 . L. K. 20 Cal. 285. 

3. Plaintiff purchased an one-third share in an undivided estate 
and brought a suit for jxirtition. During the pendency of 
the partiiion suit, the clefendants, the two remaining co* 
sharers, granted a lease of a particular plot of lahd, included 
in the undivided estate^ to the present defendant In the 
decree for partition, plaintiff was allotted tfie plot of land 
under a lease. Plaintiff brought a suit to recoYer possession 
of the piece of land on the ground that he was not bound 
by the lease. 

that section 52 of the Transfer of property Act does 
not apply to a case where the sliares of the parties and their 
rights to those shares are not disputed. The mode in which 
the lands should be allotted betvveen the ascertained sharers 
does not affect the right to any specific property. 

field also, that the tenant not having been a party to the partition 
suit was not bound by the decree, and the plaintiff was only 
entitled to khas possession of the one-third share only of 
the plot leased ouT by his co-sharers. Shaikh khan Alt 
Pestonji Eduljee Guydar. Calcutta Weekly Notes, Vol, i y 26. 

4. ^Subsequently to a private partition by which the land in 
dispute ’Was allotted to A, one of the co-sharers, a btitwarrah 
redistributing the shares was made by the Collector. In the 
meantime, A had granted a niokurari to B, in respect of the 
land allptted to him under the ^ private partition. Held that, 
although the co-sharers must be taken to have consented to the 
redistribution, yet A could not by his consent affect the 
right of B, his rhokuraridar. Jjyjenath tall vs. Ramoodeen 
Clwti>dhury^ L. R. i I: A. rofi ; and Skarat Chandra Rurmon 
vs. Hurgovinda Barman^ I B R. 4 Cal. ^jo dtsllngulsfied. 
Ahmedoollak vs* Ashruf Ihissem^ 8 B. A. R^ Ap. ; 73, note : 
13, IK R. ; 44y foHotved. Juggessari Dyal Singh Vs. Bisshessar 
Pershad, 12 C. L. R. 2O1. 

5^ On partition by the Collector under Estates^ Partition Act 
(Bengal Act VIII of when ahy land of an undivided 

Joint estat^ which wac incumbeted by any co-share^ is allotted 
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:o any other cch^arer, the latter takes it free from the incum- 
brance so created. Ps, Pesto?tji^ EdulJee^ J, C\ IK 

62 distitiguished. The cases of JSfutkoo Lail Ch{}wdhuryn)s, 

Sdiidat EallySp. VoL 271, ix'CK^. AJu^edoollah vs. Ashrtiff 

1$ IK 447 have beem o vetmled in effect by the 
decision of the Privy CounciU of Byjnath Ltxll vs. 

Eam^odmt Chotvdry L. R,, 1 L ^ 4 ., *106. Joy Sankari* Gupta 
m. Bharat Cltandra Bardhan, 1. L. R., 26 Cal, 434. 

100 . ( 1 ) If two or more estates come into tlie , „ ^ 

'' ' . n • ^ f. [1876,9.129]. 

. , possession ox one proprietor ox* ox the 

same body ox proprietors, such proprie- 
tor or body of proprietors may, after being recorded as 
proprietors, apply to have the estates united aiwl to hold 
them as a single estate. 

(2) Every such application shall be made in writ- .g ^ ^ 
ing to the Collector, and the Collector shall, if he sees# 
xxo objection to doing so, comply with it not less than 
thirty days after the publication of a notification thereof, 
and shall then cause the necessar}' entries to he made 
in the records of his office and report the case to the 
Commissioners. 

101. If any separate estate created under this Act ,, ,g,j 

: ^ falls into arrear so as to necessitate a sale 

faul^io^rr^rrcoK of thedaiid for the*discharge of the aiToar 

lector to enquire in- at any time withilf six, years from the 

to the Commissioner, date ot the confirmation or sanction of 
the partition by the Commissioner or the 
Board, as the case may be, 

the Ctillector shaH, if possible, ascertain the cause 
of the estate having fallen into arrair, and shall enquire 
whether the same is due to any fraudulent or errone«’.i3 
allotment of the assessment or assignment of lands at the 
time of the xmrtition, and shall make a report xipoli the 
case to the Commissioner for such, action as the Com- 
missioner m£^ think proper. * , 

Note- —The period of 12 years proyttled in sections 131 and 132 
of the Act of 1876, has been reduced to six years in sections 
101 and 102 of the present Apt, , 
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[1876, s. 132]- 162. If it is provetl to the SAtisfiiction of the 

^ .. I,ieiiteuant'(l<iivefuor at any time witliin 

naai'oovenwr SIX ycars froiJi the clato of the confirma-, 

order a new allotment of il PaltitioU bv the 

of the land-revenue. ^ ‘ X i ,1*^ 

Commissioner or the lioard, an. the ease 
may bh, whether or m^t ii[H)ii enquiry maiie under section 
lOi, that through any fraud or error at the time of 
making the qiartitioh the as.sets of the land assigned to 
any separate estate were not in proportion to the amount 
of land-revenue for which such estate lyas made liable, or 
that the amount of land-revenue asse.ssed on any separate 
estate vvas not in proportion to the assets (jf the lands 
assigned to such estate, 

the Lieutenant-Governor may order a new allotment 
of the land-revenue upon the separate estates in accord- 
' ance w'ith the principle.S prescribed in this Act, on an 
estimate of the as.sets of each such estate as they stood 
at the time of the partition, such estimate being made 
on such evidence and information as may be procurable. 

[1876, s. 133I. 103 . ( 1 ) Whenever the Lieutenant-Governor passes 

. an order under section 102 for the re- 
proprmk^Vundec allotment of the laud-revenue on any 
asseised_ estates to separate estate, he may direct that the* 
prietors of over-as- propriettn's wlufso- estatcs are found to 
sessed estates. hiivfe been under-assessficl shall, for each 

year during which they have held possession of the 
sejiarate estates, be required to pay, to the recorded pro- 
prietors of the estates which have been over-assessed, a suin 
equal to the annual amoimt in which the latter are found 
to liavo been ova‘-asse.s»sed ; and in default of payment 
such sum shall be recoverable as provided in section 108 . 

(2) No order pass§tl by the Lieutenant-Governor 
under sub-section (l) shall be liable to be contested in 
any Court. 

. [1876, s. 134). ‘ 104 . Every notificatfon required by this Act to be 

^ . published shall, unless it is otherwise 

fierdon?‘“" specially directed, be published by last- 
ing up copies of the same-^ 
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(«) at tlie t)ffice of the Collector, 

(/>) at the office of%he DeputjVjoIlector who is 

_ o^nnaJjc, is ihaking’ jTw has ’made tiie partit- 


C) at the vil luge office or vinage offices, if any. of 
the pi’oprietorB of the pareilt estate, and 

(<i) iu one or more of the principal villa<res in the 
said estate/ 


105 . (1) Any notice recpiired by this Act to be 

Service ofnoth.es. Served Oil any person may be served— 

fa) by delivering the notice to the person to whom 
It IS directed, or, on failure to effect such, 
delivery, by posting it on some conspicuous 
part ot the house in which the said person 
usually resides ; or . 

(0 ky sending a registerd letter, con tain im^ the 
notice, to such person, directed to tlie ad- 

drps, if any, which he has registered under 
this Act ; or 

(e) by rlelivering. the notice* tti a general agent of 
the person to whom it is directed, or to 
any i^rson who has been appointed in that 
behalf, or vvdio has teen appointed an agent 

of the person to whom the notice is directed 
Ipr the general purposes of any partition 
under this Act ; or 

(d) by a^xing a copy of the notice at tlie vill!*.; 
dkected whom the notice is 

or, if no such village office be fdund, and if the notice 

civn not ^ served ih any of the other modes 
mentioned m this section, by affixing, a copy 
of the notice on some conspicuous plac5 on 
^ the estate to which tine notice plates 
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(2) AVliere two or more persons are joint appli- 
cants for the separation of a,n fstate to be held by them 
jointly as a separate estutcj the service of a notice, in ■ 
any of the inodes mentioned in sidi-i^ection (1), on any 
one of such joint a[)plicant.s shall lx; deemed to be good 
and sufficiout service on both or all of them. 

,,,, 106 . If the directions of this Act are in substance 

' Mistake, and ir- and eftcct Complied M'itli, no proceedings 

regularities not to tllCrtJUUci^r sluill bo nlfcctcd. — - 
vitiate proceedings, 

(«) by reason of any mistake or informality unless 
any person has suffered, or is in danger of 
suffering material injury in eonsetpience of 
such mistake or informality ; or 

(/;) by reason of the omission to publisli any noti- 
fication required by this Act, or to serve 
any notice on any person whose name is not 
recorded on the Collector’s registers as pro- 
prietor of the estate in respect of which the 
notice is required by this Act to he served, 

107 . If any proprietor or other person fails to 

.37.1 Kine in ca.e of Comply, withiu the time fixed 

non eonvpiiancc with by jiotvce, Avith ^.aiiy re(pusitK)n made 
rpriussnmn. vipon lum iiiider this Act by the Col- 

lector or Deputy Collector, the Collector or Deputy 
Collector, as the ease may be, may impose upon liiin snen 
(Uvily fine as he niay tbink fit, not exceeding fifty rupees, 

and sneh fine shall be payable daily ?intil the re- 
quisition is oomplied with ; 

— and the Collector or Deputy Collector, as the case 
may be, maj' proceed 'from time to time to levy the 
amount which has become due in respect of any such fine; 

Provided that, whenever the amount payable exceeds 
five hundred rupees, the ‘ Collector shall report the case 
specially to the Cornmfesioner, and no further levy in 
resp&t of the fine shall be made otherwise than by the 
' authority of the OommiBsioper, 
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Note, — This section *‘must be held to apply in all Butwarra 
casos, {Bedards' iViK j6j A^daUd 14^/1 Aitgu 4 l%rSSo.) 

#;■ ' ■ • 

108. *E xceyt as Hftyein otlijsrwii^e wxpressly pfovuled, [i87i^ s, 138, 

K<-es, Ac. to be re- fines” costs atul other sums • 

coverabie ivs p“Wic oi’dei'ed tinder thi,s Act tt> lie paid* by any 
(ieniands, person shilll be tieenied to be pulilic 

demands, fintl be recoyerable under tlie Public De- ‘Sgs- 
mands Recovery Act, 1895 , 

109. Air or any powers and functions which •'‘‘'C 

Powers iufti func- assigiicd by this Act to a Deputy Col- 
lions of Uepmy Cot- lector mav be exercised and discharged 

lector may be c.vifrci:^- , . n ^ 

ed by Collector. by tlic Loliector ; 


act 


and whenever 
done or order 


it is provided by this Act tliat any 
made by a Deputy Collector shaf]^ 
require the saiictlou of tlie Collector^ or shall be n]>j)eah 
able to the Collector, then if sutih Act has been done, or 
such order has been made, l)y the Collector, it shall b(! 
deemed to have been sauctioued by the Collector or to 
have been confirmed by the Collector In appeal, as the 
case may be* 

110 * 


(1) The Lieuteuant-(h)vernor may vest any u** 

Collector or De 4 )uty Collector with ail 
or an^ of tlie powej.*s whicli, under the 
provisions of any law for the time being* 
in force, might be exercised by them 
respectively, or might be conferred on them respectively, 
if they were making a settlement of a parent estate* 


Power to vest Col- 
lector or Deputy Col* 
lector with settle- 
ment powers. 


(2) Such powers may b§ couferred either gene- 
rally in respect of all estates in the partition of which 
the Collector or Deputy Collector may at auy time •mid 
in auy district be engaged, or specially in I’espect of 
any pai’ticular estate. , 

111. (1) An appeal, if p^^ Avithin pue [ 1876 , s. 141 , 

month from tlie date of %he order appeal- t 

ed against, sRall He to the Col lector 
every order of a Deputy 


Appeals to the Col- 
lector, and admission 
. by him of objcction^i. 


Collector- 


agamst 
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(«) diTeetiug, ini<ler Kection 35>, whom or how 
c. the eo.4ts of an oii^iuiry hel<l in consequence 

of an (^jjectlon raised ^Hhiill be paid ; 

(//) made under setJtibn 47, .sub-seefion (3), dcclar- 
» ing what entry in a record of cKisting rents 
untl otlier asset-s of laud shall l>e accepted 
for the ‘purposes of the partition ; 

(.') iinide under section oO, adopting a record 
of existing rents and other assets of land ; 

(</) refusing, under section 51, to allow recorded 
proprietors to make a partition prieately 
among tViemseU'^es or by arbitration'’; 

(e) rejecting, under section 7t>, sub-section (3), 
an application for partitiou according to 
separate possession ; 

( /‘) directing, utxler section 81, sub-section (3), 
that a tenure or holding be split up, and 
tliat the rent thereof be apportioned ; or 

( </) imposing a tine under Hection 107. 

(i). Objections to any otlier orders p,assed by the 
Deputy Collector shall only be aLhnitted by the Collec- 
tor if made when he proceeds to consider a partition 

under section 58. ’ 

, 

NoiK By Sections 1 1 1 and 112 of this Act, appeals to the Collec* 
tar and Coitiihissioner in matters of limits of land and the 
rent to be paid for it in perpetuity fixed under S. 89 of 
the old litw (which corresponds to section 64 of the 
present Act) have been altogether wiihheld. ♦ The rights 
of appeals in connection » with reot free lands and permanent 
intermediate tenures mentioned in Ss. iio and tii of the 
previous Act corresponding to Ss. 82 and 83 of the present 
Act have also been curtailed. But provisions have been made 
in this Act that objections to orders other than those 
specified in Sections in and 1 1^2 may be made to the Col- 
lector when he proceeds to consider a partition under S. 58 
and to the Commissioner ^when he proceeds under Section 
900! S( ctlon''9U 

Non: 2.— fhe Collector has" po power to review a case struck off 
by his ].)redecessar. Boards deci'shn in appeal A^. mSo 0/ 1SQ4. 
* dakd Ilth /ulv iSg^^ 0 
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y- 


(1) An appeal, if presentefl to theCouiini- r>* 76 .s. 141 , 


, , , «sioner, oiv to the Cofleetor fur trans- 

.. xlppcab lo the . . ^ Ti • • • 1 • 

Connuisi^ioncr and UHiSSlOH tl)G CilUlfti^SHlOlMir, WltlllU 

Soiuirs.''^ out* month tVonl *the date of the onlei- 
tippealed aj^uinst, shall lie to the Cvinmi- 
ssioncr against every ortlei' of a Collector (whether such 
order be passed bv the Collector in the first instance 


modificth J 


>r ki ap}>eal from the order of a Deputy Collector)- 


(//) rejecting* ail applieatiou for the partition of 
, an estiite, or for the separation of a share, 
or putting an end to proceedings for eflect- 
?ag a partition or separation after the appli- 
oa r ion has been admitted ; 

(//) directing, under section 29, tliat an application 
for partition or separation lie admitted ; 

(c) directing, uuder section 38, that any proprie- 
tor sliall pay more than his jiroportionate 
sliarc of tlie cost of a parti tit>n ; 

(f/) ma({e under section 50, adopting a record of 
existing rents and other assets Of land ; 

refusing, under section 55^ to approve a parti- 
tion made ‘by proprietors or by an arbitrator 
or arbitrators ; 

( / ) refusing to allow a partition to be made uuder 
section 70 in accordance with se])arate 
possession ; 

(</) directing, under section 85, that any snrn ex- 
ceeding five hundred rupees shall be levied 
from the propidetor ,of an estate not uuefer 
partition ; • 

{h) coutiriuing, amtUHling or ^rejeetiiig, under sec- 
tion 80, an allotmeut made under section 8 i : 

■* * ’ ■/ 

(/) made under section 88 , wlien a dispute or doubt 

exists as to whether any laud forms uarf of a 
parent estate. 
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(f) iiHposino’ or confirming the imposition of a fine 
under section 10 ^ ; or 

[k) iinposiifg any. Ene amoUriting .to more than fifty 
rupees, or directing the payment of any costs 
amounting to more tlian fifty rupees. 

( 2 ). Objections to any other orders passed by the 
Collector shall only be admitted by the Commissioner 
if made when he proceeds to consider a partition under 
section 90 or section 91. 

[ 1876 , s. 14 113. An ap|)eal, if presented to the Board, or to 

imKiificd.] the Commissioner for trafrsmission to 

Toar.i. tl)e Board, within six weeks from the 

date of the order api)eald against, shall lie to the Board 
. against every order of the Commis.sioner -- 

(rt) confirming, inodifying or reversing any order 
of the Collector rejecting an application for 
the partition of an estate, or putting an • end 
to proceedings for effecting a partition after 
the application has been admitted ; 

■{(/) confirming, modifying or reversing any order of 
the Collector directing, under section 29, 
that an application for partition he admitted ; 

(r) eonfirraing or amending a partition as approved 
or made by the Collector ; dr 

((/) imposing, or Gonfirming the imposition of, any 
fine amounting to five hnndved rupees, or 
ordering or confirming an order directing, the 
payment of any costs amounting to more than 
five hundred rupees. 

RulingSt 

There is no appeal, as Of right, to the Board from an order of 
the Commissioner agjiinst an order of the Collector under 
Section 116 (S. 88 of the present Act) of the Act of 1876 
as to disputes or doubts regarding land. {Bmrd's pmceiUngs of 
•^olh July, 1887, -Atf. 8», CoUectim 7, fik 2$i.) 
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114 . (l) Except m the cases ineiitioiied iiv sectioii;t 

. 113, wheri^ un order § of a Collector, 

ix'airr^^rev^itsiou %' Avbether ptisseil by him in the first fn- 
itoard ; futihcr appeal of ill up{»eal from the Order of 

n Deputy Collector, is upheld by the 
Commissioner, iu> further appeal slmll lie ; but the Board, 
acting eitlier 011 the application of tl^r party aggrieved 
or of their own motion, may call for the record of the 
case and pass siuh order as they think fit 

(2) When an order of a Collector, whether passed 
by him m the first instance or in appeal from the 
order of a^, Deputy Collector, is modified or reversed 
by the Commissioner, a further appeal shall lie to the 
Board in the following cases only, namely, when the 
order of the Collector was one— 

(a) directing, under section 38, that any proprietor 

shall pay more tlian Ins proportionate share 
of the cost of a partition, when tlie excess 
which he is ordered to pay exceeds five hun- 
dred rupees ; 

(b) made under section 50, adopting a record of 

existing rents and otlier assets of land ; 

(c) ’lireeting under section 35, that any sum exceed- 

ing five hundred rule's shall be levied 
from the proprietor of an estate not under 
partition ; or 

(d) confiianing, ameiiding or rejecting, under section 

*8(1, an allotment madehmder section 84. 

R tilings, 

I, A dispute as to the rent of one small plot of land*was not 
considered as bringing tb^case within clause (b) of this section. 
Prima fade were no spccial^ground shown for any inter- 

ference i>y the Board under this section. {Board's Froceedmgs 
of 8th fnay.y t 886. No. 5, Col(fction 

A Commissioner without going into the merits of# a case 
^iecided, on appeal a ptelifpin^ry objection, aod against hjs 


1S76, s. 145. 
modified.] 



[New.] 


[1876, s. I4( 
mollified,] 
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order an appeal was preferrrd to the Board, It was held 
that^ apart from the fact that the parties agreed to the Board’s 
entermg into file merits of tjte case> this section fully authors 
aied the Boardto do so, when dealing with the ti^peal regarding 
the prelimiiwy objection. 9 J^roceedi\^s ^ :30th 

Fehruaty^ r 836 ^ No. p/, Collection File 67,0,) 

115. When ail ‘appeal is presented under section 

.Stay of proceedings ^ > ■‘^^ctioii 1 1 2 or .section 1 1 3, or when 

pending appeal or the Hoard Call s, iUKler section 114, sub- 
reviston. scctioii (1), for the record of a case, the 

proceedings shall not be stayed pnding the appeal or revi- 
sion unless the appellate or i-evising authority so directs, 

116. (1) Any proceedings of a Deputy Collector, 
Revision of proce- Collector or Commissioner connected with 

edings connected with giving possession to the proprietors of their 
giving posseswn. I'espective Separate estate.s in pm*suance 
of section 94 may be set aside or amended by the Collee- 
tor, Commissioner or Board, as the ease may be, provided 
that the revising authority shall, within "three months 
from the date on which such possession has been given, 
make an order to the effect that such pi’ooeedings are 
under its consideration. 

(2) Every such order shall, when made by the 
Commissioner or the Btsard, he compuinicated'to the Col- 
lector of the di.strict, , and the Collector shall cause all 
such orders to lx; published by notification. 

Ruling, 

I, At the time of giving possession, the Amin proceeded to divide 
the trees standing on the estate among the several proprietors, 
whereupon an objection was raised by certain sharers to the 
edcct that the trees standing on their plot should be left 
entirely in their sole possession, as they should go with the 
lands on which they stood. The Deputy Collector held that 
the value of the trees had npt been included in the assets of 
the land according to,, the practice there in vogue, and that 
they should therefore be separately divided among the parties. 
The Collector confii^med this order, dismissiifg the appeal. 
Against the above orders^an appeal was preferred to the«ttCommis- 
sooner, who decreed it on the ground that it would be im- 
possible to one proprietor in possession of a certain plot 
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of land, and to put other'^proprietors in possession oC different 
trees which were growing upon that plft of khd. On appeal 
this vie^ was upheld by the Board as Irv accordance with 
fairness and common © sense, {j^oanrs^ Froceedings of 2 jt/i 
Miirchi j886j Wo. 46, Collecilon ^^Ftie i485») 

117 . The Collector, the Commissioner aiuJ the f 1^76, 147,] 
Orders ns to costs Board res|^ctively may pass such orders 
on appeal, as they think fit ill respect of the pay- 

ment of the costs of any appeal which is made to them 
resj>ectively under this Act. 

Note.— By this section Collector has also been empowered ta 
award costs in appeal which is new. 


Rilling. 

1/ A pleader, who was engaged in a partition case, having 
taken 20 years' purchase as the valuation of his claim for 
bis fee, the question how the valuation should be made in* 
partition Cases in Revenue offices was referred to the Board, 
who pointed out that in partition proceedings before Revenue 
officers in calculating such fees the rules prescribed by the 
Board under the Legal Practitioners' Act . XVIIl of 1879 
should be observed, procetdings of \^th May\ 188 j, 

No. tzf Collection File 22 x 1 ) 


118 . If, in any case in which a Collector or other [1876, s. 

’ rowers of officers officCr exercises jurisdiction under this 
exeroighigjijrisiiiction Act, jiny pfirson* is guiltx’’ of the offence 
regard 'to* gi’viiig or fabricaiiing false evidence, or 

dence dr forgery. of forgery, as defined in the Indian Penal 
Code, or of abetting any of those offences, such Collector XLV of 1860. 
dr other officer shall have the same powers in respect of 
such offence, and of the person charged with committing 
the sanie, as are vested by the Code of Criminal Proce- 
dure, 1882 , in a Civil Court when any such dfflBnce is x of 1883. 
committed before or against such Court, or when a dwn- 
ment believed to be aforgei*y is given in evidence in 
any proceedings in such C<jjirt. 


119 , No order — • 

(a) refusing to admit an application for parti- 
Ccrtain orders un- tion, or to Carry out a partition, on 
?? grounds mentioned fn sec- 

seta^de suit. tlOll H } OP 


11876 s. I 49>1 
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(*) made under section *§0, section 30, Chapter V, 
Chapler \ II, Chapter Till, Chapter IX 
(exc^)t section 81), Chapter X, section 107 
or section il.7j ■ 

, shall be liable to be contested or set aside by suit 
in any Court, or by any means other than 
those^expressly provided in this Act ; 

Provided that — 

(i) any p^son claiming a greater interest in lands 
which were held m common tenancy between 
two^or moreestates than has been allotted 

to him by an order under section 84 or 
section 86 ; or 

(li) any person who is aggrieved by an order made 
under section 88, 

may bring a suit in a Court of competent jurisdiction 
to modify or set aside such order. 

Jiulings^ 

I. A suit for possession of lands of which the owners have 
/" an order of the Collector 

Esfates Pauhion ^ \ section 88 of the present 

R2ulaSn'^XlX^S^^‘^l by the revenue authorities under 
f- *8t4, the plaintiff presented a oetition 

IncSSS If’and that liis sS 

"lA ^ f^rt and parc^ of; the def^ 

P ^ ^ dectaration of his right to the 

thereof both^hp confirmation of possession 
creoi, both the Lower Courts gave a decree for the Dlaintiff On 

•’•M? BE 

claimed^to b? the plaintiff, who 

only for a hi 

,^plaint an application for the renewal of the partition proceed- 

final. Indrabati 

.S', jy.^. 


an application for the renewal of the 
ings . and .that those proceedings wen* 
Ktinaruri Mahadecf Chbwdl^. t B, JL. 
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3. It had been •ruled under Reg : XlX of 1814, that tliere is 

nothing in the Butwarra law to prevent the Civil Court from 
entertaining a suit for th^ declaration if the plaintiffs sight 
to a larger share than that recorded iruhis name in the paper 
of partition* 6 S. L, R. ^z yAppendLx, 

4. The plaintiffs and defendants were owners of an undivided 
estate. Besides their shares as paft owners, the plaintiffs held 
some of the estate as tenants and soruje as purchasers from 
some of their co-sharers in the estate. The whole estate 
was partitioned under Reg : XIX of 1814 (now repealed), 
and on such partition the lands which the plaintiffs held as 
tenants and as purchasers were allotted to co-sharers other 
than those under whom the plaintiffs held or from whom they 
purchased. In a suit by the plaintiffs for declaration of their 
title t^o those lands, and for a redistribution of the shares. — 
Held,** the Court had no jurisdiction to entertain a suit to 
alter a partition effected by the Revenue authorities. Held 
also, in accordance with the principles laid down by the Privy 
Council in Byjnath Lall vs, Ramudin Cliowdhry (21 VV. R^^ 
233), m., that one co-sharer in a joint and undivided estate 
canmyt deal with his share so as to affect the other co-sharers, 
but his assignee takes subject to their rights •, that the plain- 
tiffs were not entitled to the relief they sought for, and their 
suit must be dismissed. Sharat Chunder Burmon vs, Hargo- 
vinda Burmon. /. Z. A^ 4 Cal . ; 510. 


120. In the execution of the duties imposed on the [1876, s. 151.] 


El<)ard to be gakkd 
jy orders or instruc* 
ions of Lieutenant* 
governor* 


Board by this Act, the Board shall be 
guided by such yrders or instructions as 
they fnay from time^to time receive from 
the Lieutenant-Governor. 


The Board may, from time to time, with the [1876, 3. 
j previous sarction of the Lieutenant- 
nakcnties. . Lox’-erpoi', make rules, — - 

(a) prescribing, in pursuSnee of section 18 , clause 
(g), particulars to be contained in appHcaliions 
for partitio#} 

{b) for regulating lj;fe appointment of persons 
under section 35 aad the scale of their 
remunei-ation, and for enabling an oflfcer 
making a partition to keep himself informed 
of the proceedings of^such persons md to 
exercise a proper control over them ; 
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(c) for determining the costs of partitions ; 

{d) for fixing, for the^purposes of section 37, the 
instalments in which and the times at Avhich 
the cost of snaking partitions shall be levied 
from proprietors j 

(e) for fixing a general scale of fees for the levy 
of charges from proprietors of estates under 
partition, when the formation of an Estates 
Partition Fund has been directed under section 
' 42 i 

{ f ) for fixing the instalments in which and the 
times at which the said fees shail be levied 
from proprietors ; 

(.'/) general ly, for regulating the receipts, disburse- 
incnts and management of any Estates Parti- 
Fund formed nnder the said section 42 ; 

(A) prescribing Avbat entries in the record of exist- 
ing rents and other assets shall be read out 
and, when necessary, corrected or added to, 
under section 47, sub-section (2) ; 

( ^ ) prescribin g the manner in Avhich and the period 
for Avhich copies of suryey papers and records 
of existing rents and other assets shall be 
published under section 48 ; 

{j) prescribing the entries in surA’^ey papers or 
records of existing rents and Other assets 
of Avhich cbines shalF be fui'nished to land- 
lords and tenants under the said section 48 ; 

(/:) prescribing the form partition papers to be 
. delivered under section 53 or prepared under 
section 57 ; and ^ . 

(/) generally, for .the gnidatice of officers in 
conducting pgirtitions or making a survey 
and preparing a record of existiiAg rents and 



PARTITR)N RULESI 


RtiJes^ made hy the hoard of loith the pre- 

vioiis sanction of Gouernm^nt^ under section 
121 of the Estates Parlitkm Act<, V- {B, Of) 
of 189 7^ together until the instructions relat- 
ing to them, 

I. ^In addition to the particulars required to be en- 
Particukrs To be the application Under section l8, the 

entered in the appli- Collector shall require the applicant to fur- 
teaiion under section jiish, as far as possible, the names and ad- 

of the proprietors of the estate or 
estates surrounding the estate which is to be partitioned, the"* 
nanie of the post-office of the area within which each of the 
said proprietors resides, and the name and number of the 
estates owned by them. 

Costs of partiiion. Bide 2 . — The costs of partition may include 

the following charges : — 

( I ) The cost f of establishments appointed under section 
35 of the Act 

( 2 ) The costf of esfablishments in ^he District or Commis- 
sioner’s office under section 56 , 

( 3 ) The salary and pension and leave allowance and 

of the Deputy Collector 
appointed under section 41. 

; 4 ) Contingent expenditure, including 

( a ) the cost of service of notices and of the publica- 
tion of notiffiations under the Act ; 

(h) the costs of stationery and forms and ‘'survey 
instruments ; ‘ 


^ Published in the Oovernment of Bengal's Notification No. iBgo 
t. R., dated the 2nd of May 1899. 

cf M i?.-*^Includes pay, travelling allowance* and contributions, If any, 
to pension^ and leave. 


Rev. Cir. 
July 1899. 

See. I2t (^/)* 


See. 121 (rr). 



Kkv. Cikp 
July 1899, 


^ mrtition rules. 

^ ^ ^ man!‘ fh '^‘'Ords and 

Act for 

*"Sie°pfrtitiol**^^* necessary for the completion of 

( 5 ) Cost of audit of accounts, 

( 6 ) Gost of boundary marks under section 96. 


instructions UNDER RULES r & 2 , 

PREPAKATION OF ESTIMATES AND KEEPING ACCOUNTS. 

I. Estimates under section 37 shall be prepared in Form ( i ) given 
T> > « nti.i io Appendix B, and shall be submitted to the Commis- 

'‘Tion of partition estimate. Sioner for sanction. 


2. In estimating the probable cost of the measuring establishment 
. e i required, careful Consideration should be given not 

only to the size of the estate, but also to it 5 compact- 
ness or the reverse, the numDer of separate shares to 
be formed, and similar circumstances. It should be borne in mind that 
in cases 'where no superior officers are employed for testing the work of 
amins and similar duties, and where there is no district establishment 
under section 36, it may be necessary to retain the services of the amin, 
not only for measurement, but until the proceedings of the partition are 
completed by the Collector, ^ c 

3. Under the head of other expenditure^ provision should be made 

for the items of expenditure described under this 
Contingent expenses. head ill rule 2 of the rules framed under section 121, 


4. In framing the estimate of the cost of partition^ jhe yearly cost 
in any district of an establishment employed under 
Apportionment of co$t Section 36 and of any Deputy Collector employed 
of certain eAtnblEhments. under seciloii 41 shall be distributed among ail estates 
in the said district which have been declared to be 
under partition, under section 29' in proportion to their area Under partition 
subject to the provisions of section 38, Similarly, the yearly cost of an 
establishment employed under sectioj*^ 36 in the office of any Commis- 
sioner will be distributed argong the estates in his Division which have 
been declared to be under partition under section 29 in proportion to their 
area under partition. In exceptionSi! cases in which the area of the estates 
declared to be under partition not known, even approximately, the 
distribution of the cost of the estabUshments mentioned in this rule -Shall 
be in ptoportion to their most recent valuations for the nuroases of the 
assessment of Road atwi Public Works 




.('*) The cost of fnspecting aod other superior ofHcer employed by 
^ the Deputy CoHec tor under section 35 may be distri' 

buted among<»the several estates foiv whose bciiefit 
» they are employed in proporjy on to the area of each 
which has been declare^ to be uitder pai titjo^ under section 29. 


Rev. Ciii* 


July 1899. 

. #' ■ 


Provided that in exceptional cases in ^yhich the area of tHe estates 
declared to be under partition is not known, even approximately, the 
distribution of such costs shall be in proportion to their most recent valua- 
tion for the purpose of the assessment of Road and Public Works cess. 
The cost of audit of the partition accounts, where leviable, will be distri- 
buted among the estates concerned on the same principle* 


(d) In all districts in which an Estates Partition Fund has not been 
l evy of the*costs Tormed under section 42(1), the costs of partition 
paituion in dbtWcu shall be bome by all estates w»hich have been declar- 
where ho Estates^Partu ed to be Under partition under section 29 in accord- 
with the estimate for each to be framed under 
the provisions of section 37, subject to the terms of 
section 38, and to final adjustment under section 40. 


5. At the commencement of each year the Collector shall prepare 
a list of all estates which have been declared to be under partition in his 
district, showing the area of each under partition (or in the exceptional 
cases referred to in instruction No, 4, their most recent valuations for 
the purpose of the assessment of Road and Public Works cess), and 
shall distribute the annual cost of any establishment employed in his 
office under section 36, of any Deputy Collector employed under section 
41, of any inspecting and other superior officers employed by the Deputy 
Collector under section 35, and of the audit of the partition accounts 
where leviable in proportion to the area of each estate under partition 
• (or in the exception^il cases referred to in proportion to the most recent 
valuations of each for the purposes of the assessment of Road and Public 
Works cess). Provided that should it appea** probable that the opera- 
tions in any estate will conclude early in the year, it will be in the dis- 
cretion of the Collector to remit the annual share of such cost debitable 
to such estate as above, which shall thereupon be apportioned among 
the remaining estates under partition. 


6, At the commencement^ of each year the Collector shall submit to the 
^ ^ ^ Commissioner, in duplicate, a list of all estates under 

erVofffcic!” partition in his district, with the area of each under 

partition (or in the exceptional cases refer rcdjo in 
instruction No. 4^ their most recent valuations for the purpose m the 
assessment of Koad and Public Works cess), and the Cominissiorier shall 
then determine the amount to be borne by each estate on account* of the 
establishment employed dn his oigee under section 36, and enter the 
same in the several district lists, returning one copy of each to the 
Collector by whom it was submittea. , 


; 7* Any special proceedings as to costs under sections. 3B and 39 
' , ** ^ should be reported to the Commissioner *of the 

proc«Min$:*nw to aod shoul^ be specially mentioned m th^ 

^ * • dual repott of the partition. 
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Jtti.y 1899. 
•Sec. 1 21 (^/). 


Sec. 1 21 (^). 


Sec, j 21 (/). 
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' . . 

Rule — The estimated cost of a pat^tJtion under section 
Peyment of co.ts 3 f (0 shall b^j paid In not less than three 
of partition by instaP instalments^ of which the first i.shkll consist 
of one«h^lf of the total, amount estimated. 
The first instalment shall be leviable by the Collector as sooti 
as the estimate made by Jbitn under section 37 (i) has been 
sanctioned by the Commissioner, and the remaining instal- 
ments at such tim%s as the Collector may think fit, provided 
the entire cost of a partition shall be realised before it is 
confirmed. Every instalment shall be paid within one month 
from the date on which a demand for it shall have been 
served upon the person or the accredited agent of the person 
from whom it is due, and, in the event of non-payment within 
one month fi'om such date, the Collector shall proceed to levy 
the amount under the Public Demands Recovery Act, 1895. 

Rule 4.---The following shall be the maximum scale of 
^ General scale of feed, fees to be levied under section 42 (3) 

per acre 

■ Rs. A,: ' 

P’or an estate of 100 acres or less ... i o 

For an estate exceeding 1 00 acres 

but less than 200 acres ... ^ *4 

For an estate exceeding 200 acres 

but less than 300 acres ... O I2 

For an estate exceeding 300 acres 

but less than joo acres ... O 10 

For an estate^, exceeding 500 acres ... 0 8 

and a fee of Re. i per day to the amin for every day he is 
engaged subsequently on local enquiries and reports. 

If the Collector should consider Jn any case that a higher 
scale is required, he shall report the exceptional hircumstances 
to the Commissioner for saaction. If the excess is more than 
25 per cent, of the ordinary scale, or amounts to more 
thati Rs. 1,000, in all, the Commissioner will report the case 
for the orders of the Board.* 

Rule fees leviable ^ from the proprietors under 

Pajraient of costs of sectioif 42 (j) shall be paid in not less than 

partition by instal- ^ three instalments, of which the first shall 

" consist oC one-half of the total amount esti- 
mated- The first instalment shall be leviable by the Collec- 
tor as soon ,aa the' estimate made by him, ufider section ’33' 
b) has been sanctioned * by the Commissioner,' and the 
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remaining instalments at such times as the Collector may think Rev. Cir. 

fit, provided the entire cost of a partition shall be realised 

before it is confirmed, Evefy instalment shall be paid r^tlvin Jvtv >899. 
one month from , the date on which a' demand for it shall 
have been served upon the person or the accredited agent of 
the person from whom it is due, and, in the event of non- 
payment within one month from such date, the Collector shall 
proceed to levy the amount under the i’ublic Demands Re- 
covery Act, 1895. 

RuU 6 . — The entries in the record of existing rents and See. m 
Entries to be read assets which are to be read out under 

out during aftestaiion. section 47i sub-section (2), shall be- — 

(<) the name of the proprietor, landlord and tenant 
of each holding ; 

(2) the area of the holding and the number of fields 
contained in it ; 

(3) the rent payable for the holding (a) as stated by 
the landlord, (d) as stated by the tenant, and (c) 

,|,as taken by the Deputy Collector for the pur- 
pose of the partition. 

In the case of land not contained in any holding the 
following entries shall be read out ; — 

(«) in the case of cultivated or occupied land, the 
area and boundaries (if any) of the land and the 
name of the occupant » 

(S) in the case of uncultivated or unoccupied land, 
the area and boundaries (if any) of the land and 
a brief description of it, as roads, burial-ground, 

&c. ; 

(<?) the assets, if any, recorded under section 46 (fl?). 

Rule 7.— Under section 48 the copy of the record of ex- sec. mt (/) 
Mode of puMica- ‘sting rents shall be locally published in the 
rton of the record. following manner 

(a) A notice shall be posted iip at the landlord's office 
in the ’ estate og village, or in the presence of not 
less than two persons it? some conspicuous place 
in the village, stating that the record will be 
pablished in the vlljage, otia dhy to be specified, 
not less than a week from the date of such 
notice, and calling on all persons interested to 
attend on the date scf specified^^ 
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. t 

Rev. o». (^) On the date fixed for publication, the. entries in 

' — ■' the re<jord as prescg-ibed by the preceding rule 

July 1899. shall be read out iA the presence 0/ the parties 

who aftend, and they»vshaU bg informed that the 
record will open for inspection for not less 
than one month in the office of the Collector or 
Deputy Col'lector, or in such other convenient 
place ^ such officer may determine. 

Sec. 121 (/). Rule 8. — Under section 48 a copy of the following entries 

Copies to be fur ^ 

nished. nished to each landlord and tenant, so far as 

such entries affect his estate, tenure or 
holding - 

A. In the case of rent-paying lands— 

(t) the name of the village and pargana and tauzi 
number of the estate ; 

(ii) the names of the proprietors ; 

(Hi) the name of the landlord, if differe^pt frorn the 
proprietor; 

(iv) the name of the occupant of the land or holding ; 

(v) the number of each field as given in the map ; 

(vi) the boundaries as recorded in the record r 

(vii) the area of each field ; 

(viii) the total area (if the holding ; 

(ix) the rent— * 

(a) as stated by the landlord ; 

(b) as stated by the tenant ; 

(c) recorded by the Deputy Collector^ 

B. In the case of othef lands — 

(а) if occupied, the same information as above, 

heads (i) — (vili) ; 

(б) if unoccupied, the ‘same information as above, 

heads (i), (ii)l (v), (vi), (vii) and (viii) j 
€( 

(e) a list 'of assets, i^any, recorded under 'Election 4^)' 
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INSTRUCTIONS UNDER RULES 6, 7 AND 8. 

■■■ ^ 

1. Unde* sectiw 47 of the Act, the Boaixl prescribe that thi noti- 

No.ice for at«si».ion. fr “‘h issued shall be>n Form 2, Appendix B. 

.It shall allow an interval of not less than one week 
»fc-n Pohlicalion and the date of attestation. No place 

f?/ attefitation whidu is at a distance of more*than three 
miles froisi the village the records of which are to be attested. 

2. Under the preceding instruction a period of not less than a week 

P<!rtod of notice. to be allowed between the issue of the notice and 

the date of attestation, but ordinarily, unless the pro^ 
,g^ss of the work will be hampered by the delay, an interval of one month 
should be allowed. 


5* If there is reason to believe that the landlords or tenants will 
Notice to partkK. absent themselves from the attestation proceedings, 

. ' , steps should be taken to enforce their attendance by 

the issue ef special notices under the powers given by section 97 of the 
Act. The notice may be issued in Form 3, Appendix B. 

4‘ The attestation proceedings must be commenced on the day fixeef 
Adjournment, reason, it is imposrible to do SO, the 

Deputy Collector must issue a fresh notification or 
attend at the place fixed, and record a formal order adjourning the pro- 
ceedings to another date. In such cases a notice should Ui sent to the 
vi^llage as soon as it is found necessary to adjourn the date. All orders 
of adjburnmem, with the reasons, are to be entered on the order-sheet. 

5. The general notification is sufficient notice to all persons, and if 
Auundancuor pm-tius, do not come, A Deputy Collector is entitled to 

proceed I n the presence of such persons as do attend. 
It is undesirable that he should proceed iij^ the absence of any consider- 
able number of tenants, artd if they do not attend, the Deputy Collector 
should take action under section 97 of the Act. A good effect may be 
produced if the practice be observed of summoning those who do not 
attend, and of causing them to pay a process-fee for the service of the 
summons, 

6. if a tenant does^not attend in person, but the accuracy of the 

Adnussiop. of entries in his khatb-m can be sufficiently attested by 

/ his relations or neighbours, it is not necessary to 

cause his attendance. The Deputy Collector must, however, satisfy 
himself that the entries made in a tenant's khatian slip are publicly certi- 
fied, so that be may be made aware of them* The signatures o^}arties 
are not necessary, but are useful as a check. 

7. A Deputy Collector when proceeding to attestation may be ac- 

staff ‘ companied by a ^ stafi^of attestation muharrirs. The 
establishment wyil vary with the nature of the work, 
tmt should be» large enough to provide for sufficient number of kliatian 
slips which have undergone preliminary atte^ation being laid before the 
Deputy Collector each attestation, and also to provide for 

the complete carrying out of the ordeirs passed during attestation and the* 
prepara^on of the records for draft pubbeatiom 
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atte^ta* 3^ Attestation is divided into 'two stages 

(1) preliniinary ♦explanation wjfen the muharrirs read out and 
explain the^entrics in the kbatian, noting errors or disputes 
and entering the «rpnts as Stated the landlords, and 
tenants and other facts not entered by the amin i and 

(2) attestation by the peputy Collector when errors are corrected, 
disputes disposed of, and the entries in the khatian completed. 

At the preliminary explanation the attestation muharrirs shall enter 
all necessary details in the khatians. 

9. Where any particular is disputed, the column of the khatian 
will be left blank, and the disputes will be entered 
in a dispute list, as provided in instntetion Na 29 
under rules !0 to 19 below. The attestation muharrir will also prepare a 
list of mistakes to be corrected, 


10, When the attestation muharrir has, in consultation with the 
^ , , landlords or their agents, and with the tenants, made 

muharS, ^ ” testa ion ^he necessary entries in the khatian and the dispute 
list, and has explained them to the parties, the papers 
shall be laid before the Deputy Collector for final attestation, Arrange- 
ments xshould be made that parties are not kept waiting, and, as far as 
possible, the preliminary explanation and final aitestation should take place 
on the same day. 


u. At the time of final attestation, the Deputy Collector should 
take his seat at a table in as open a place as possible ; 

1‘inai attestation. Convenient to have a small enclosure made with 

bamboos, so as to keep off the pressure of the crowd, while enabling 
all to see and hear, and with an entrance by which each tenant can be 
Emitted to the front of the table as his name is called. The tenants will 
then be called up in order befor^ the Deputy Collector. 


12, The entries prescribed in rule 6 of the rules issued under sec- 
. tion 121 shall be read out and attested ; and any 

Procedure, objextions, Oral or written, made to such entries shall 

be summarily disposed of. The Deputy Collector should satisfy himself 
that the tenant understands and agrees to what is entered concerning his 
lands, rental, and other details of his tenajicyv At the same time, the 
mistake list is to be reviewed, and orders will >e passed or any matters 
which have not been disposed of. 


As the final attestation of each khatian is completed, it should 
, be initialled and dated by the Deputy Collector. . All , 

Correction in p.Mper. made in the khatians should be initialled 

by the Deputy Collector. ^ 

14. AU orders passed byi^he Deputy Collector at this stage are to 
be entered in^ the dispute list or mistake list, and to 
l>ijij>osai of iUjtmHed by him. He should see that they ^re 

given effect to in the records, and«<yhen this has beep done, a certificate 
to that effect will be made on each list Orders passed on rent disputes 
need not be treated in this way, as the Deputy Cdlecior will at ohde , 
give effect to his order by filling up the appropriate column in thi^ khatian* 
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i> AH inquiries iftto disputes which may arise in the courle of 
Method of inquiry. Or the preparation of a record of existing 

rents are^ undf- section 47 {3)1 to be decided sum- 
marily, and the Qeputy Collector is to declare what entry is accepted tor 
the purposes of partition^^ Office»s engaged in makThg partitions should 
not enter into claims of right or title, unless A is necessary to do so for 

the disposal of the disputes. They should, as far as possible, decide 

disputes according to existing facts and present possession. * 

i 6 « Under section 97 of the Act they are vested with powers under 
Powers of officers. Chapters X and XIV of the Code of Civil Procedure 

_ for compelling the production of documents and 

enforcing the attendance of witnesses, and not for the trial of cases, 

17. If the statements of the landlords and tenants as to the existing 
Record of rcrits fonts do not agree, the Deputy Collector is to sum- 
marily ascertain the existing rental by examining the 

landlord's accounts, raiyats’ rent-receipts, the road cess papers or other- 
wise, * 

18. A practice has been established in some districts of calling upon 
Exieting rent .0 be proprietors to supply a raibandha or table of rates, 

ascertained. ^^nd of as>sessing the land surveyed according to it, 

without inquiring whether the rent resulting is that 
which is at the time payable or not. This is not in accordance with the 
system prescribed by section 46^0) of the Act, the provisions of wdiich 
should be observed with care. 


19, When all necessary entries have been made in the khatian, all 
-v, T , mistakes have been corrected, and all disputes have 

reccj >. been disposed of, the Deputy Collector shall cause 
the record to be prepared for publication under section 48 of the Act. 


20. 


Publication of Record. 


It is desirable that publication of the record should follow, as 
soon as possible, after the attestation, while the 
people still remembei* what was entered in the 
khatian. For this object the Deputy Collector, if he is unable to publish 
it personally, should have an establishment for flie purpose, and should) 
if there are several viHages in the estate, arrange for the systematic publi- 
cation of the records. 


2r. It is advisable, if possible, to have’ |the records published by a 
kanungo or an officer of equal^standing. 

22. The dUpIicate of th^ notice for, publication should be attested 
, by the peon, and the officer deputed to make publica- 

roce uiT, tion, when he visits the village, will enquire into and 

verify the manner of publication. If he finds that the notice wa^mot 
duly published, that the occupants of lands- in the village are not prepared 
to bear the entries read out, he will report the fact to the Deputy Cob 
lector, .so that steps may be taken to fix an adjourned date, if necessary. 

U5# In villages containing no dwellings, of which the greater por* 

tion of the occupioats of the village lands live else- 
AUenaflkirtqe of partied wbcre, the peon who serves the no^ce will be supplied 
with subsidiary notii^s to be served in the vmages 
Where the inajority pf the landlords or tenants live. Anrangemenu may 
^ made to summon the people j and the services of the village ebaukidar 
or otbef vHiage officials should be used for Ibis purpose^ 
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Sec. 121 (/’). 
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Report of pHblication A re|)ort Carefully attested by the office* who 

carries out the publication will be filed with thiS pro- 
ceedings, and the returns of notices w|l similarl)^ be hied. 

25. The record t'ill ordinarily ^ kept for inspection in the Office of 
Records where to be 'ODUe^tor, Or a spe'cial i^tn ma convenient 

kept for it^s|>ectioTie Duiiamg may be nxed elsewhere, due regard being had 
. to the safety of the record. In all cases some special 

place should be set apart where the records of which publication has been 
made cap be arranged in due order of dates in charge of a record-keeper 
or trustworthy ittuharrir. A list will be kept by him showing on what date 
each record was published and when the legal period for inspection will 
expire^, ■ : . ^ ''V^' 


26. Arrangements should be made to meet the convenience of parties 
who wish to inspect the records and to allow them to copy portions of 
the records, subject to the careful supervision of the officer in charge. 


2% Verbal objeclions may be made at any time up to the publication 
or obj«(ion record, but written petitions of objection to any 

to entritjs in rcccHid. entry m the record are to be stamped as reejuired 
. . under the Court-fees Act. They are to be entered in 

a register showing briefly the subject-matter of such petition. 


28. When the legal period for inspection of the records has expired, the 

Final correciiot, of pep«‘y '''ill again examine the khasra^ kha- 

paptfis. ti an and the village map, if necessary, to see that 

" they are duly corrected, and will proceed under section 

50 of the Act. In the case of corrections which are ordered bn bbiections, 
a reference may be made in the khatian to the date of the order Yor such 
correction. All alterations in the records are to be initialled by a respon* 
sible officer. / ^ 


Rule 9.~The partition paper required under sections 
Form of partition S3 and 57 shall be prepared in the form 
annexed. (Appendix A). 


INSTRUCTIONS UNDER RULE 9. 


1. The sum necessary for ,the purchase of stamped paper on which to 
* execute the partition deed shall be leviable as soon as 

Costs of .sumi>€d paper, the HotiCe uudet section 93 Jias been published by the 
Collector. The^cost Of stamp to be affixed to the 
l>artttion paper, which is levjiable under the Stamp Act, t of 1879, Schedule 
1 -^ 7 , shall not form ^rt of the ^Osts of partition as contemplated in sec* 
ttons 37 and 38, but shall ^ levied from the diderent "btoprietors of the 
shares created by the partitton preportioa to the valtie of their shares. 


duty, 


. 2. A register of staffib dhlies levied on partitlbti 
, dwsds Shalt be kept up in Form ^ Appe«<iix a. ' 
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10 .— The ToUowtng: processes will ordinarily be com- Rev, Cir, 

Procedure for svu- prised in making of a survey and 

vey and preparation^ preparation of a record oi? rents and other JT7LY 1899. 

of the record. assets of land under the Ac?t Sec. (/). 


(I) Demarcation of the boundaries of the esta^. 

(ii) Measurement of lands. 

(iit) Khanapuri or preliminary preparation of the 
record. 

(iv) Attestation of the record and disposal of objec- 
tions. 

(vj Publication of the Record. 


HuU i the estate under partition exceeds the area of Sec. 121 (/). 


Onit of survey. 


a village according to the revenue survey, the 
Unit of survey and record shall be the area 


cont^med within the extreme boundaries of the village maps 
of the Revenue survey, so far as such area can be determined 


by the Deputy Gonector. 


1 2.~Where there is no dispute, the boundaries of the See. lai p). 
rdentification of village according to possession should be 
^ followed. Where a dispute exists, the boun- 

daries claimed by either party shall be surveyed, and the dispute 
shall be disposed of by the Deputy Collector. 


13. A field map of every ’\4iilage shall be prepared. See. 121 (/). 
Preparation of map. It shall* show the boundaries of every field 

■ separately assessed to rent, or of such plot of 

land as the instructions of the Board of Revenue for giving 
effect to these rules nnay prescribe, 

14. — For the purpose of preparing the record of Sec. lai (/}. 
Papers to be pft- existing* rents and other a.ssets of land, the 

pared for the record, following documents shall be prepared :~ 

(i) The village map. 

(ii) The khasra or field index. 

(ill) The khatfen or record of existing rents and other 
assets of land. » 

,(iv) The khewat or record*of the character and exteht 
of proprietary interesta. 

(v) Any ^ other papers vrhich the Board may from time 
' . to^time prescribe. , 
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Rule iS.^The record to be prepared under section 46 

. of the Act sfiall consist of a khewat and 

eorm of record, f t i. 

c m knatian. 

Rule id— The khev^jft shall show the character and extent 
of proprietary interests ; and where there are 
' large \enure 4 iolders, the eharacter and extent 

of whose interest may, in the opinion of the Deputy Collector, 

require it, such interest shall be recorded in a similar form tn 
addition to being recorded in the khatian. 


Rule X?,— The khew^at of proprietary interests shall be 
Manner of prepar- drawn up in accordance with the ^proprietary 
ing the khewat. interests, as ascertained in accordance with 
the procedure prescribed in Chapter IV of the Actt 


Rule 18.— The khatian shall show in detail for all the lands 
. . of the estate or village the lands Included In 

Form of khatian. estate or village according to occupation 

by landlord or tenant, with particulars of rent and other assets, 
if any. 


Rule 19. Lands cultivated or held direct by the proprietor 
shall be shown in detail in the khatian. Lands unoccupied, as 
roads and rivers, shall also be entered. 


INSTRUCTIONS UNDER BrULES 10 TO 19. 

I, The rules of the Survey and Settlement Manual shall be followed 
so far as they apply in making a survey and preparing a record under 
Chapter VI of the Act. The following instructions are taken from those 
rules, and comprise the most important points of procedure 


A , -^Demarcation of Bpitndaries* 


Before the commencement of survey a general notice in Form 
notkc Appendix. B, to ^ served in accordance with the 

^ ’ provisions of section 5 of the Bengal Survey Act, V 

(B. C.)of 1875, shall be issued to the proprietors or their agents and all 
occupants of the lands under parti tioKl* 

^ 3. If these general notices ^e not obeyed, a special notice in Form 
sp«:i«i notice. « Appendix B, to be served in accordance with the 
provisions section 48 of the Survey Act, shall issue 
under ^section 7 of the Survey Act on individuals by name, and if the 
patties Stitt refuse to ^attend* nnes can be intticted under section 51 df that 
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, Dentarcatjon. 
Wight 


rh^ demarcation of boundaries and identification of landl is*to b® 
carried out with all publicity, and the voluntary co- 
operation of owners and occujjants of lands is to be 


At least ten da^s before proceeding to demarcate the village th 
Deputy Collector will issue a general notice in Form 
m?voS£;eT 7, AppendiK TJ, to the |3roprietors (or their, agents) 

demarcation is to take place and th enable them to ayend. Similar notices 
shall be served upon the proprietors of the estates under partition. 

6. When there is no dispute, the boundaries according to possession 
will be demarcated by placing marks at convenient 
places on the boundary line. If there is any dispute, 
^ both lines of boundary will be demarcated, and will 

be shown on the map for decision by the Deputy Collector under section 
88 of the Estates Partition Act, V (B. C.) of 1897. 


Disputes as to bound- 
aty. 




-^Measurement, 

7i Measurement includes survey of the boundary or traverse survey 
and field-to-field survey. 

A. — Traverse Survey of Boundaries. 

•The work of boundary or traverse survey is mainly technical. Its 
object is to prepare skeleton maps of villages for the purpose of 
field survey. Proprietors and occupants of lands should be in- 
formed that the traverse survey does not necessarily indicate the 
boundary, which will be accurately surveyed at the time of eadas- 
tral sun^ey. The surveyor is to prepare a note showing any 
special circumstances which may arise during survey requiring 
orders* 

8* The am in deputed to carry out the traverse survey of boundaries is 
^ , to folloi^^ as closely as possible the real boundaries of 

enera rues. villages which have been demarcated. 

9. He is to mark stations on the real boundaries, 
and to connect these stations by straight lines, which 
will then form the outline skeleton map of the village. 

All large village sifes are to have sub-traverse lines, running 
round and through them.* Tracts of j heel and jungle 
should be similarly ^ncircled by sub-traverse lines. 
All large rivers require stations on both banks. 


Prepars^tioji of sk^Ieloo 


10 . 


Traverse survey of ril 
lage situs. 


t f. In all large villages inquiries are to be made as to the boundaries 
cf * -r ^11 lolas or other subdivisions of the village. These, if 

u wision ages, they fom Compact areas, are to be demarcate, and 
the boundaries traversed for the connenience of the cadastral survey and 
reeord-writing* 


12. 


,M*thoe of survey. 


Traverse survey; of boundaries may be made either by the ptis- 
matic compass or ^he plane talkie. The scale of 
survey should be ordinarily 16 inches to the mile, 
for sheets should be used divided into squares on the i6-iifch tp a 
ixiilt scale containing 2}i acres, to the square inch. 
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IN3TjftUCTIONS. 


t 3» The work of the amin should be checked by the Deputy CoHec- 
ChccWng work tor or Other oflScer subordinate to hiiti, and at least '20 
per^ cent, of , the ijpgles and distances should be 

C.*<^Cada^^al i>r Piefd Survej?, 

M- Before an amin is deputed to make the cadastral survey of a 
Equipmt^nt of amin. should be supplied with— 

(1) Set of written instructions consistent with these instructions 
prepared by the Deputy Collector to suit the special circum- 
stances of the area under survey. 

( 2 ) An order signed by the Deputy Collector authorising him to 

survey the village. ^ w w 

(3) The necessary equipment Appendix E of the Board’s 

Survey and Settlement Manual). c ooaras 

(4) A skeleton map of the village as prepared by the traverse 

surveyor on the scale of i6 inches to the mile, or such other 
scale as may be adopted. 

(ii) The amin will comp.are his chain daily with a standard laid 
down m the village under survey in order to keep it correct 

(iii) The amin will prepare note sheets on which he will note anv 

pomt on which orders rnay be required or other matter and 

16. On arrival at thg vilhage the amin will present his parwana to 

Noticiolanaiorti. the l^n^tr/nf arrange for 

fields. In case of o4trucrion I^? shnn*°*’ h^ boundaries of 

Collector. oostruction he shall submit a report to the Deputy 

17- ®®f‘’ra commencing the actual survey of fields tb* amin 1 1 

Survey of quadriiat.rais. J'P,**’® ''il'age into quadrilaterals of from lo to / a 
line. i» *«, Pwp/J'C 

mteriAdiate stations selecwd bv him wi station to another or to 
these quadrilaterals, the S and ®*des of 

cross the lines should be carefully noteil nn boundaries 

marked on the ground TW mu h"^ 

a^ the measurements so mad« should^ called the khaka, 

The^whole sheet will then ^divided inm the ma^ 

of error by building pp field upo/field wil?beobvS!’ 

ruutwoknot Kqui„,d. nientt*?r’^’to record^^** Duri^*’th ^ nteasare- 
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19. 


The unit of -fielci survey is an area of which the owneAhip is 
Unit of fieM survey. separate and the occupant i.s separate. Each parcel 
j 1 of^latid lying’ widi in the same exterinr 

boundaries in tjje occupation of one person under fcne title or of sdleral 

tWnit* * s^arate survey number 

frnm u o should, however, gen*ally be numbered separately 

from a contiguous plot of cultivated land. ‘ ^ 

When a survey and record-of-rights has been previously prepared bv 
Government for the tract under partition, the amin ^ust show on ^the map 
the number which was assigned to it or under 

yvhich it wns 

20. The amin is to survey separately every plot which is pointed out 
Survey of j)iot,s. to him as a sepamte field if it falls within the above 

A .4. J , r aenmtion. It will often be found that what is pointed 

out as one field contains several subdivisions made by a/h for purposes of 
irrigation ; such subdivisions of fields need not be iep'frate 

if " If there is no held boundary visible on the 

broken’linL water, the boundaries will be shown by 


Survey of village sites. 


21. The village site is to be surveyed jn detail. All houses, gardens* 
homesteads, and roads, within it are to be surveyed 
and numbered. If necessary, the village site is to be 

surveyed on a large scale, and shown on the margin of the imip, 

. .If 'liere are obstructions from jungle or otherwisse, it will be necessary 
to triangulate with the chain, In a very dose village it i., only^ by the use 
of the sight-rule and the prismatic compass, that the details \vithin the 
wo^^^” ^® plotted. Experienced amins should be employed in this 

22. Garden plots and homestead.s in village sites are to be surveyed 

Survey of gardens, &c. from houscs. Houses, not 

.CC« in fidd, on,.id“tmiC"& 'S '°.p£™f iped "S 

23. Roads and large permanent footpaths are to be surveyed and 

Survey of roaAs. numbered, whether they run through culti- 
vated or waste lands. ^ 

of Record, 

24. Before commencing the writirtg of the record the Deputy Cob 

Special tetrtictions. Shall, with^ the approval of the Colldttor, pre- 

. d . . . . 'P^^^^^strucUons for record-writing consistent with 
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INSTROCTiONS. 


86. * In instruction 20 above it is directed that every field bouhdary 
a r. - r r r- othc'r thaii ittVs OX inmation embankments, vvhich 
appears bn the gjround should be plotted. If the 
• flrlds plotted witnout the arJs are lar^e, it may . 

be necessary to plot some of the <?/Af in Oijder to assist the identification of 
the field, In preparing the ret^oreji it will be possible to reduce the number 
of plots so shown in the following way : — ^^VVhen several contiguous plots 
held b>^ a tenant with no differences of tenure, rent, or soil are found to 
have been separately plotted, the amin will, at the time of writing the 
record, leave the outer limits of the block of plots untouched, but will 
cross out the pencil lines which divide the inner plots on the map with 
short pencil dashes. When the map is inked up, a firm line will be drawn 
round the outer limits of the block of fields, and the intermediate lines, 
if any, will be shown by dots. 

27. While the writing of the khasra proceeds, extracts therefrom, 

, f bK known as parchas, shall be prepared in the same 

i e givwi to ^ form as the khatian, and shall be distributed to the 

occupants of the lands entered in the khasra, in order 
that they may be informed from the first as to the entries vyhich are being 
made in the records. 

2^. In filling up the khasra if there is any di.spute as to any entry, 
such as name of estate, proprietor or landlord, tenant, 
&c., the column is to be left blank, and the particulars 
of the dispute are to be entered by the amin in a 
separate dispute list. 


KhAsra to be left blank 
by amia tn tlie case of 
dispute till the dispute is 
decided by a Revenue 
Offi er. 


29. The dispute list may be in the following form, and should be of 

Dispute list. thesamesize asthe kbasraforrns:— 

(ij Number in khasra, 

(2) (a) Name of first party, his father’s name and residence. 

( 6 ) Name of second Jjarty, his father’s name and residence. 

(31 Summary to be written by the amin 'in the shortest language as 
“as fb occupancy 

(4) , En try declared by the Deputy Collectors to be accepted for the 

purposes of the partition, and signatures of parties in case 
of compromise. 

(5) Remarks. 4, 

30, Clotinm 2 of ihe this column will be entered the name 

N.mc of occupant. occupant of one field on each of the four sides 

of the field surveyed. It wull not be enough to enter 
“east* of the preceding field.” The boundaries should be given as 
follows i— 


North 

South 

East 

West 


A B»s field. 

cm „ 

This ray|it's field, number tio and sO. 


31* 


C<?///w« j**will contain^ the name of the proprietor according to 
of tirorriAtor. kbeWnt If any field is in the sole ownership of 

. ^ proprietor, the name of such proprietor should 

be entered m this co iumn with ^n explanation of his sole Interest. ^ 



INST^RUCTIONS. 
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. 32. Column 4 wfll- contain the name ot any intermediatV ttnure- 
Name of tenute-iioider. between the proprietor and the raiyat. The 

nfcorded in a ftirm of khewatr ^ ‘”'V 

33. Column 3. name of all co-Sl?arers, if any, will be entered, 
Numeofraiyats, as 'veil as the name of the principal raiyat. If the 
1 Uw4i 3j IS- occupation of *1110 land is not recoi^nized in 

remarks^ will be made of the fact in the column of 

the I® P™P" rent-free holder, 

the name of such occupant will be entered in column 5. 

34- Columns yf and S :~j 4 rea.~The Deputy Collector, subject to the 
Areas how ex*ract^d. of the Collector, will decide in what standard 

ont hv ti ^ I'^corded. Areas are usually worked 

meVsLlr™ comb or talc squares, except in the case of 

compass. If possible, areas should 
offir^ ^ ^ ’ delays work, it may be done in 

cmefullv the area comb should be 

carefully checked by extracting at least 30 pec cent, a second time. 

jungle^^rivef description of the land will be given in this column as 

i- should be made of any 
special source of income, as fiom trees, shops, &:c. ^ 

35 ' the khatiam the ckasses of occupants will be arrjinged in the 
Order of khatian. [ollowmg Order Proprietors, tenure-holders, raiyats, 
lauds unoccupied. ^ ? 

fiiA against each class of occupant will be totalled, and 

the whole total shall agree with the total of rfhe khasra. 

Colttmn 3 0/ (he k ha! ian.-~\n this cdlumn it should be stated 
Gharseter of interest of "'•’ether the land is rent-paying or not, and if not 
occupied, the description of the land. The tenants 
. need not be classified into tenants at fixed rates 

settled and no occupancy tenants. 

37. The names ofundeVaiyats are nobto be entered in the khatian 
unless Specially ordered by the Gollector. 

38. The entries of existing rents will be filled in by the amin from 

Entries of rents. !, cfpy. of the rent-roll of the village as filed by 

j t, *"«Pf°P‘;'®‘ors, and will, if the Deputy Collector so 

orders, be verified from the raiyats during record.writing. . 

39. Lands which are not re*t-paying and which are not held by 

tenants will be entered m the khatian, and any assets of such lands will 
be entered in the column provided for tie purpose, " 

■ 40. The kliasr^ khewat and kh^ian shall ordinarily be prepared* in 

the forms given in Appendices C, D, E, But these forma may fc modified 
by the Collector to suit the local conditions of difici-ent areas under 
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INSTRUCTIONS. 


E,-— Testing the measurement and checking the preparatioit 
^ of the record. 

^41. The measurefients of the arains ai'e to be checke«i by the Deputy 
^ . Col lectotjpr officer deputed Uy him while the rnea- 

surement i# in progress. He is to run lines across 
the niap as plotted, and will note if the field boun- 
daries intersected agree widii those shown on the amin’s plotted map 
all such lines are to be shown in coloured ink on the map, and are to be 
signed and dated. 

He is also to check the measurement of at least one quadrilateral in 
every sheet The amin should not ink in his work till it has been tested 
and passed. 

42. An independent check may also be carried out. An independent 

check is made by a fiekl-book measurement of parti- 
itt\Wpeadeat check. cular liiies across a village, which ai^e plotted on 
tracing-paper and compared with the plotted sheet after field -survey. 
These independent checks should amount to not less than 46 chains in 
every 320 acres. 

43. When measurements are made by any system other than that 

^ described abov^e, the Deputy Collector should measure 

C iec 'in petty surveys. ^ fields in different parts of the area 

-surveyed, and thus test the measurement. 


Rrv. Cik. 
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44. While the record-writing is in progress, the Deputy Collector or 
• officer deputed by him should visit the village and 

wSing.*"® recor ' tcsi it. He should test at least 10 per cent, of the 

entries in the khasras, and the Deputy Collector may 
at the same time dispose of disputes, subject to further objection under 
section 47. 


45. The Deputy Collector or other officer testing the record-writing 
should initial in the khasra aM entries which he has tested, and should, 
where possible, correct mistakes on the field/ 
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• appendix A. 

Form of Partition* Paper. 

(Rvl e 9 ). 

1 . NAmes of proprietors. 

2 . Quantity of land in parent estate. 

Rental as shown by landlord. 

as admitted by raiyats. 

4 * Rental as taken for the purposes of partition. 

5. Other assets, if any. 

6 . Sadarjama of entire estate. 

7 * Fractional shares of each set of proprietors or villages held in 
severalty by each or shares in such villages. 

8 . Names of each set of proprietors. 

^“by^esent of land assigned to each estate formed 

10. Rental and other assets, if any, assigned to each. 

I I. J ama of each separate estate and number. 

■^"chlptei'^IX.” tanks &c., under 

13* Oate of confirmation by Gommissioner. 

commenced ^nd separate liabili ty 

15. Remarks. 

If a partition paper has been prepared by arbitration under section 5t. 

made, the above statement shall b1 pre- 

In order to specify the land assigned to each estate, r/f<* item 0 above 

Subdivision of a village 
and to the khasra numbers so far A such reference is necessa^. 


Jut.v 1899. 
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Form 2. 
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{Insirncfion rf^ules, < 5 , y 

tinder section of the Partition Act, iSq7, 

Notice to the proprietors, landlords, tenure-holders, raiyats and under- 
raiyats of— 


Villagfe 

Pargana 

Thana 


District 
Estate 
Tauzi No. 


_ Take notice that under the powers vested in me by the Estates 
Partition Act, 1897, and the rules made thereunder, I shall on the 
, V day of at proceed 

to attest the survey papers and record of existing rent and other assets. 

You are hereby required to attend before me at the abovernentioned 
time and place or at any other time and place to which the proceedings 
may be adjourned, and to produce beh^re me such evidence, oral or- 
written, as you may have to offer in connection with the juoceedings. 


Form 3. 


( Insiriictmi j, Rules 6, 7 ml S,) 

Form 0/ summons to procure attendance for the purpose of 
making entries or attesting entries in the records. 

In the Court of the Depwty Collector at* 

Whereas your attendance is required to 

you are hereby required to attend belore me or such officer as 1 may 
depute at (hour), on the -(date) 

(place) j to bring with you 

(here state document) 

If you fail to attend*as ordered, you will be liable to fine and im-- 
prisonment under section 170, CivirProcedme Code, 



Form 4. 
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FoBM 5 —GrKNBRAB NoTICK. 

( Instnietion Bides 10 19, ) 
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All occupants of lands in village , , pargana • district 
» and to all persons dwelling in villages whose boundaries are 
conterminous with this village^and to all persons employed on, or connected 
with, the management of, or otherwise interested in, such lands It is 
hereby notified and proclaimed that under section 45 of the Partition Act, V 
(P. C.) of 1897, a survey shall be made and a record of existing rents and 
other assets of all the lands shall be prepared of estate No, 

Thi^ IS, therefore) to give notice that the demarcation and survey of the 
land in thoi village above stated will commence on the 

,, ■ , and you ^are hereby called upon to attend, 

either persopany or by agent, on the ofhcer engaged to conduct the worlc 
at such times and places as shall be stated hereafter in special proclamation 
villages in which the lands to be surveyed lie. You 
wul then point out the boundaries of all lands belonging to your respective 
estates, tenures and holdings, and render such aid as may be necessary in 
setting up or repairing such marks as may be required ; and vou wilU 
anord. such assistance and information as may be required of vou for the 
purposes of the Act. You should, therefore, be prepared to point out all 
the lands mentioned therein as belonging to your estates, tenures and 
holcimgs in each village* of which you are in actual possession ; and also 
be prepared to give the necessary information in respect of those which 
are no longer in your possession. 


Form 6.— Spkcial Notice. 

* 

( Instruction 3, Rules 10 to 19 ), 


, X, t proprietor or manager or ag-ent on behalf of 
the proprietor of estate No.» , viJlage pareana 

, district • • . 

It is hereby notified in continuation of the general proclairiation 
, date^the ^ that (the undersigned or 

whoever may be sent) will proceed to the demarcation of the undfrmen. 
tipned village on or about the dates specified below : and this is to give you 
notice that you must attend personally or by agent for the putpose of 
pointing out the boundawes of all lands belonging to your estate situated 
m such village, and of rendering alf aid that may be necessary in setting 
UR or repairing boundary marks and of •affording any assistance or 
information whj^h may be needed. • • 

Nom— If this notice jsk-iued to a tenant, to require lifs aUendance to point 
oiu.nis latios or give other information, it must l>e .altered accordingly. ' 


occupiers 


This Notice may, in the first place, bo issued generally on the proprietors or 
ipiers of land m the vill^e, r r > 
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form 7 . 

{IrnWruotion jr^ JiiUe^ 10 to 


Notice to Neighbouring L^itndlords, 
N otic*e issued by 

dated 189 


To 


The landlords and tenants of theiundetaentioned^ village. 

NOTJCK is hereby given that amin 
has been deputed to demarcate mauza 

pargana , district ^ ^ , ana the 

undermentioned villages which border on it, and appear to be in your 
possession. You are required, therefore, to appear before, .the amin to 
point out the boundary of your respective niauzas, estates, and tenures, 
'the amin has no authority to decide any matter in dispute, but merely to 
ascertain what is disputed. Matters in dispute will be settled afterwards 
by the Deputy Collectors in charge, l‘ossession cannot be disturbed by 
the amin’s demarcation. Marks put down by the amin should not be re- 
moved. Herein fail not. 
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Form of Kiiasra. 


{Instriietion ^0^ Rules 10 to 19.) 

Khasra of village , pargana , thana , district 

, estate , . Tauzi No. 
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APPENDIX D. 

Fokm of Kiiewat. 

(iHslruction ^^, Rules JO to ^.) ^ 

Nmte of estate ^taitsi No. , name of village 



pargana 

thanJ^ 


r 

district 

Serial 

Nnine, parentage inti 
residence of proprie- 
tor and name of 
every manager, 
ilessee or mort- 
gagee of suclr 
• proprietor. 

Extent of 

► 

If anv lands are 

liiai) «IEI’AKATEI,V, 
PAKTICLLARS OK 
suon LANDS. 

-Stt—-- 

nni)ilx;r. 

interest. 

A ^ 
c 

S ^ 
c: 

^ '0 

c« 

i s 

u:- 

Boundaries. 

Area. 

Remarks 

Vi V 

■ 2 ■ ' 

3 

4 

5 

6 

7 


i 

i 

« 

1 . 

i 

« 



i 

» 




1 

i 
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APPENDIX E. 

Form of Khatian. 

{Imtruction 4^ 

Estate 

Pargana "Tauzi N'o. 

Tbana 

Dtsti;ict 

Names of proprietors anfl tenure-holders with reference to the khewat, 


Serial number 
of khatian. 

J 

•* — — — « — ^ — — — 

Name, parentage, caMc and resi- 
dence of tenant 

t Character of interest of leimnl 
or description of land 

not held by tenant, 

I 

2 


. ■ 1 

! ■ ' • ' ■ ■ ' 

■■■■#>■ 


c 


Exist iNo 

KENT OF KEN T-V 

A VI NO TAN OS— 

Assets, if any, of 

As slated by the 
landlord. 

As stated by the 
tenant , 

As taken by the De- 
puty Collector for 
the ).»urposes of the 
partition. 

lands other than 
rent-paying. 

' 

4 

s I 

6 

7 






; up 

Lands. 


Khasr% numlKjr* 

Boundaries, j 

■ ; . ' ' Area. 

Remarks, 

* 


10 V 
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GENERA.L INSTRUCTIONS. 

Establishments of affixed nature, that il to say, establishments 
Simciion of tln^t wiU be required H term exp I2 months, 

merits. require the sanction of the Commissioner. 

^ 

id) Temporary establishments may be sanctioned by the Collector t 
provided that such charges shall not exceed th<» provision made in the 
estimate sanctioned under Instruction No. i, rules r and 2. 

.Sanction of appoint- 2. Appointments to posts on duly sanctioned fixed 
inents. establishments shall be made as follows : — 

(a) T« posts of which the remuneration is not above Rs. loo, by 
Deputy Collectors subject to the approval of the Collector. 

(d) Above Rs. too and not above Rs. 200, by Commissioners. 

(^:) Above Rs. 2CX), by the Board with the sanction of Government. 

3. In appointing establishment under section 35 of the Act, a suffi- 
Scale of estabUshmciit. cicnt establishment to complete the work of survey 
and record-writing in six months should ordinarily 
be appointed ; but in cases where this period will not be sufficient, the 
establishment should be appointed with reference to the following scale 
which is fixed as the maximum for an area of 20 square miles to be com 
pleted in .six months : — 

Per mensem. 


I Inspector at 
10 Amins „ 

20 Ghainmen „ 
to Coolies „ 

4 Chainrnen and messenger for the 

Inspector at — b „ 

Contingencies at ... 2 per arnin. 

4. For the purpose of proceedings unijer Chapter VI of this Act, 
.Scale of esubUshmeiu. ^ sufficicAt establishment shall ordinarily be appoint- 

ed to complete the* measurement and preparation 
of the record in six months. If this period be not sufificient, the esta- 
blishment to be appointed shall be subject to the sanction of thcptCom- 
inissioner . . 


Rs. 

40 

30 each 
b „ 

• 4 n 


5. As a general rule, amins* appointed to make measurements in 
Qualifications of amins. Pen'll lion cases must be qualified by the production of a 
certificate from a s wey school or the head of a pro- 
fessional survey party. It should always be possible t« procure amins pos- 
sessing this qualification in Bihar, Ods« 5 a, and the districts 4>f Eastern 
Bengal, in which there have been professional survey on a large scale. 
.^Amins not possessing such a certificate are not to be employed without the 
special saiiiction of the Commissioner. 
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ISO iSlSTTRUCflDNS, I 

R!5V. CiR, if, *Amins should, as a rule, work at contract rates. Th^ rates 'to be 
^ paid to amms should be so fixed as to allow them 

Jui.Y 1899. not less than 30 per mensem, exclusive of the 

^ of chainmen and coolies, a\|d of other con- 

tingent charges. For 'this remuneration^^an amin will ordinarily be ex-, ‘ 
pected to survey and prepare *1110 measurement* papers of 500 acres a 
month. For other work connected with partitions, such as enquiry into 
objectiofls, the remuneration lo be allowed should be, as nearly as pos- 
sible analogous. 

7. In the case of petty estates, such as would occupy an amin less than 
a month, the Collector may, at this discretion, allow the amin a rupee 
per diem. 

S, In reckoning the remunera|ion of an amin, a reasonable time must 
Reckoning of r.mun.ra- given for going to and from the estate, 
tion. ' 

9. No inspecting officer or amin shall be appointed for the purpose 
Qmiificatio.,. of steff “f making measurements Under the Acj without the 

forsurvtiy. sanction of the Commissioner, unless he is qualified 

to make a survey with the plane-table. 

10. Officers employed to supervise or check the work of amins must 
QuAiificatioti of iu- always be qualified as amins, and should ordinarily 

speeting officers. have acted as amiiis in practical surveys. 

11. Deputy Collectors shall provide for,;the supervisionofthe pto- 
Contro! of survey staff, gross of work by requiring the submission of progress 

reports from the officers employed under them in 
Form (i), Appendix F. 

12. Before an amin is deputed to make measurements, the Collector 
Progress reports. Or Deputy Collcctor shall prescribe the time within 

which the measurement or any portion of it is to 
completed. The form of Progress report is indicated in the preceding in^ • 
struction. 0 

13. The whole remuneration of an amin should not be paid to him 
Advances to be granted, ^ntil his papers have been examined ana passed as 

correct. The officer in charge of the partition should 
see that the amin is not permitted to remain on the estate without reason 
or make unnecessary delay in filing his papers. Advances not exceeding 
two-thirds of the remuneration earned ina>^ from time to time^ be given, 
at the discretion of the Deputy GolIectoiVv He will be responsible for 
seeing that no unreasonable delay occurs in examining the amin’s work 
and Settling his accounts. 

The same rule applies, mntaiis mutandiSy to Inspectors and other 
officers.’ .■ ■ ■ ' ■ ■ 

14. Whenever a professional or other trustworthy survey or record- 

WVI.C o^tigbts has bec-h made, the Collector will see that 

it is utilwed as provided in section 49. He will also 
bear in mi n4 that whenever a record-of-rrights and 
settlement of rents «have been made, these are binding on all parties so 
long as they are in force, and must be accepted as the basis of paotition 
In suck cases it may be necessary to bring the records Up to date and to 
assess for the purposes of the partition such lands of the as have 

imt been assesised by the Settlement Officer. 
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.15* The xvbstr^ct of tlie Estates Partition Fund reemfred bv 
section 42 (6) shall be submitted in Form (2), Appendix F. 

^ .. Karly* m Apnl^ of Ceach year die Comiiissioner will prepare an 
account of the total actual expenditure incurred durinij^ the last official 
ye»y on account of the butwara esfabfishment entertained in his office 
and apportion it among the several districts in his Division- and will 
communicate these figures to the district officers concerned for insertion 
I*? ^.5^* I’und accounts, and abstract annual statement.s of 

1 artition bund, with a note that vhe amount was drawn by him direct 
iroin the treasury* Copy of thi.s account will also be furnished to the 
Accountant-General, Bengal, for adjustment of the Partition Fund 
accounts of each district in his office. 

17. The charges on account of partitions in districts where an 
bevy of costs of parti* Estates Partition .fund has been formed may be 
levied according to the estimate in each case as 
fomea. n provided m sections 37 and 38, subject to final ad- 

_ ^ justment under section 40, or where a general scale 

oi lees has been fixed by the Board of Revenue under section 42 ('>) 
according to the scale of such fees. 

18* In every district in which any estate is under partition, a ledge^ 
Estates Ledgers, jj? (3), A{f}>endix F, shall be maintained by the 

Collector, which shall show the receipts and disburse- 
miints of each estate • 

19. From the Estates' Ledgers a general register of receipts and 
Di«ri« Partition Ac disbursements on account of the Estates Partition 

count rund when such fund has been formed under sec- 

. . / tion 42, shall be maintained in Form (4), Appendix F, 

in which all receipts and expenditure on account of the whole district 
shall be entered. 

20. At the close of each financial year* the District Collector should 

Annuui Return. Submit, ‘through the Con^missioner, to the Board, a 

. statement in Form (5), Appendi.x F, showing the 

expenditure incurred and the average cost per acre of the land partitioned 
m the district. 

21. AU notifications under this Act shall be published, and all notices 

M»r.n« of publishing as are_ served by 

i^ncl serving notices •&c. 


post) by means of Hie nazirs' peons, fees being 
<^fiarged on the scale prescribed for the service of 
execution processes and denoted in the iftual way by adhesive stamps. 

Before publishing a notification under section 21, the Collector 

Pr*paym«t of fe«. PJ^Pf *■ amount of fees to be paid by 

. . the applicant. If the application is «admitted under 

section 29, the fees thus paid will he included in the expenses of partition 
and the expense incurred in the pulfiication pf this notification and Service 
of this summons should be taken as a basis for the calculation of the 
expense to be incurred on account of tSe other notifications and notices 
which ai'c required by the Act , 

; ; A show the disposal of partition cases 'shall be 

submitted every quarter m Form (6). AoDindix F. 


Rkv. ClR. 


July 1899, 



IN STRUCTIONS. 


liEV* CiR. 


[T?LY 


2^^, In order to check the realisation of partition fees^ a return 
s^htvH be prepared tn the form annexed (NTo, 7 of Appendix F), which shall / 
be submitted to the Board with the staltement prescribed by instruction 20. 

• ■, • \ i ' ' 

25. A partition case will b^Jkept upor^the Colhectods hle-^ 

|,i) until any appeal against the proceedings of the Revenue 
officers has* been decided, or until three months have 
elapsed without any order being made under section 116 ; 

(ii) until the date prescribed in the notice under section 94 for 
the commencement of separate liability has elapsed and 
the Tauzi Navis has certified that the joint estate is 
not in arrears or, if in arrears, until the arrear has been 
recovered ; 

(iii) if any expenditure has been incurred in the construction of 
boundary marks under section 96, until the gost of erects 
ing such boundary marks has been recovered. 

On these three conditions being fulfdled, the partition will be treated 
as completed and the case removed from the file. 


Objections 

cases. 


26. The law (section 88) appears to contemplate that objections 
to the effect that lands under division do not form 

in certain pj^ft of the parent estate ^w ill be made before the 
Deputy Collector proceeds under section 57 to deter- 
mine how the lands of the parent estate shall be partitioned. It is possible, 
however, that objections worthy of consideration may be made at a later 
stage ; but such objections should not be entertained after a partition has 
been finally confirmed under section 93. The objectors should be referred 
for their remedy to the Civil Court. 

27. With a view to ensure the personal attention of Revenue officers 

Ordt;r-sbeet lx;oper making Up of the record of a partition 


case, ^ncl to enable theni to see at once the progress 
of every such case from its institution to its close, an order-sheet shall 
be attached to each record. See Board’s Circular Order, Appendix G, No. i. 


28. All partition cases shall be entered in Register No. 2, Form 8, 
Appendix F. Column 19 is provided for the tauzi number of the new 
estates, and Collectors shoujd see that this^column is properly filled up, 
after communicaiing the necessary informatimi to the LaiTcl Registration 
and Tauzi Departments. o - 

The numerous forms of notices cScc., in use in partition proceedings 
Forms. printed and supplied by the Superintendent of 

• Stationery. It has been ruled that, as a partition pays 

its own expenses, the notices, &c., should be issued in manuscript, the cost 
being met in the same way as other charges connected with partition. . As 
it is generally within the Competency of a Commissioner to sanction 
any partition charge, Commission^ers are authorised to , have the forms 
-printed at a local press, apnortioning the expenditure to all the estates 
mder partition. Many of the forms given in Appendix G must be re- 
mi red in all partitions. The adoption of these forms is not brdeffid 
he Board, but it is probable that they will be found usefijJ. 





Rev. CiR. 
fUEY 1899. 

(GENERAL INSTRUCTION n.) 

Weekly Progress Report of for week enHing 

Nature of whether demarcation, surveyinj,^, preparing map 

or records, preparing partition paper or final report, or delivering 
possession. 



APPENDIX F, 

l^ORM (l). I 

Form of PROGR«i?is Report. 



m 


Rkv* ClH. 
July 1899. 


Form (2). 



Absiract of Ou Far ^ Ftmd of Distri^ , for the 

year ^ prepared as rtquired by section 42 of 

"Act V(f\ C.) cf iSQf 

*1. ■ 

Receipts, Rs. A. P 


Ralance in hand on ist April 189 

LJ nn armimf rtf 


Total 


Disburse oients. Ks» a* P 

Coniribiuion towards establishments employed in the 

Commissioner’s Oflice under section 36 of the Act. 

Salary of Deputy Collector employed under sectional 
of the Act. 

Salary of district establishment employed under section 
36 of the Act, 

Costs of establishments employed under section 31; of 
the Act. ^ e 

*■ 

I’ension and alloAv»ances -f ** ted officers. 

f 2. Of other officers 

Conting^ent e.xpendiiure ... 

Co.st of stamps ... ^ 

Cost of audit ... 

Cost of boundary marks' 

Ralance in hand on 31st March i8q 



Xauzi number of estate. 



Form (3). 

Form Estates Li<:dcer. 
(OENEKAL INSTRUCTlbN iB.) 



Form (4)* 

Form of General Ledger of receipts and disbursements on account 


OF THE Partition Fund. 
{GKNERAL INSTRUCTION 19.) 




Hkv. CiR. 
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r „ 


Fobm (5.) 

(GENERAL INSTRUCTION 20.) 

I Return ixVHA. 

Statement showing the esiPjenditure* incurred and the average 
cost per acre of the 'land partitioned in the district 
of ‘ for the year ending 3zst March i8<f . 


, V 
rii 
c 
' a 

1 

:g 
; j:5 

|i 

Their area in acres. 

Number ■' of estates parti- 
tioned during the year. 

Their area in acres. 

■ -!» 

1 § 

V 

rt-S 
^ w 

Vi 

w 'O 

— ’a 

rt g 

Average cost t per acre 
of pjirtitions completed 
during the year. 

5 ^ 

rt-j 

‘o'g 

|| 

lls 

■0 9 
c ^ 

« 0 V 

^ Is 

Shortest duration of any 
partition concluded dur- 
ing the year. 

-o 

Oxi 

d 

IL 

■ it - ’ 

a. s 

Kemarkts, 

1 

2 

1 3 ' 

1 

, 4 

I 

5 

6 

7«' 

8 


*0 




1 

■ «i' 

i 


i' 

f.- 

*-'■ ■ 

■ .. \ 

. ,i 



' * This is to show those estates of which the partition is con- 

eluded during ih^ year hndcr report, whether the partition wa4i commenced in that 
or any previous year, ^ 

t The total cost will include all expenditure incurred from the to the 

end of each casc» 

. t This * ‘average’’ is^'^o be calculifctcd from columns 4 and S* 
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Form (6>. 

[ GENERAL INSTRUCTION 23, ] * • Kkv. Cm. 

Sitatement showing the progress made in the disposal 0/ Partition Cases 

u the distrkl of \iuring the quarter ending ^ July 1899. 

iSg and Uiwpreceding^qtiarters, * 



• Lw,-*-. 

* 

Quarter 
ending > 

Quarter 

ending 

• 

Quarter 

ending 

■ 1 ■ 

3 

3 

4 

(«> 

Number of cases at the 
beginning of the quarter ... 




(2) 

Institutions 




(3) 

Number of cases disposed of by 
the aniin 




(4) 

Number of casts disposed 
of by the Deputy Collec- 
tor, /*. submitted to the 

Collector for approval of 
the partition ... 




( 5 ) 

Numl>er of cases returned 
by the Collector to the 
Deputy Collector for any 
reason whatever * ... 

1 



(6) 

Number of cases disposed 
of by the Collector, /. <?., 
submitted to the Com- 
missioner for confirma- 
tion 

- m ■ , . * ' 




( 7 ) 

Number of cases confirmed by 
the Commissioner 




(8) 

Number of cases finally 
disposed of J)y the Com- 
missioner, /. €.y strucft| oft* 
the file ... 








( 9 ) 

Number of cases pendihg , 
at the close of the 
quarter 





i ,• 




Rev. Cir. 


July 1899. 


KORM (7). 

[GENERAL INSTRUCTION 24] 

I Hhturn XXVIL 

PaHit ion Fees realised nnd^r^ sections^ and 42^ Act V (B, C.) 
ol iSi^y^ in the disirict of during the )f ear ending 

jisi March iSg ♦ 




Total num> 
ber of 
estates 
under 
partition. 

Amount of 
fees in 
hand at 
close of 
the prc' 
vious year. 

Amount of 
fees realize 
ed during 
this year. 

Total. 

Amount 
disbursed 
during 
this year. 

Balance 
(coIumn^4— 
column 5). 

Remarks. 

T 

2 

3 

4 

5 

• 

6 

7 

- * 5 — 




t. 

'i 



! 


%■ 

a 

' . ' , 1 


' i 



_J 



I CERTIFY that th^ sum of Rupees annas 

entered in c<;jlumn 3 iks been credited in the accounts 
rendered to the Accountant-G^eral, Bengal, during the year as* 

Th * I Cpflut^r* 
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- 

Number.* 

- 


Nairte of estate and its number on the roll. 

■ - ' ■ M. 



Former revenue of the estate. 

.. 


Name of*the applicant for partiliog.* 



Names of the coparceners and extent of 
their respectiv‘e shares. ^ 



Area in acres of property to be divided. 

Pate of presentation of application to Cob 
lector y Section 17. 

-a 

■■= ■’ '> 

Dat^ of Collector's order for partitl^, 
section 29. 

CO 

■ ■ 

Number and description of sliarcs into 
which the partilioa is to be made 

sections iS and 30. * 

0 

• 

Estimated cost'un- 
der section 37/ 

a 

Particulars of estimated cost of rARTiTioN, datSs 
FIXED BY Collector for payment of instal- 
ments AND DATES ON WHICH INSTAL- • 

MENTS HATE BEEN PAID. 

0 


jst instal- 
ment. 

fi u ■ 

Date fixed for payment 
of— 


2nd instal- 
ment. 

ft 


3vd instal- 
ment. 

» 


ist instal- 
ment. 

ft 

When paid. 


end instal- 
ment. 



3rd instal- 
ment. 



All other costs declared by Collector under 
section 40 or other sections as chargeable 
to the estate, 



Date of del 
of report c 
lector to C 

very oi 
f juocet 
oll&cjjpr, 
?roval ol 

partition papers and 
dings by Deputy Col- 
section 58, , 

i hd 


Date of ap] 
section 58, 

partition by Collector, 



Date of .submission of partition papers to 
Cohimissioner by Collector, section 6 j. 


Purport and date of f^mmissioner's order 
in appeal, if preferred, section 90. 

<A 


Date of confirmation of partition by Con- 
missioned, section 90 or 91. 

0 


Purport and date of 'the Board’s order la 
appeal, if preferred, sc^ion93. 

- 1 


Date of possession being given to Ae seve- 
ral proprietors of the separ^c estates al- 
lotted to each, section 94. 

. ■ S>' ■ ' 


Number of the new estate ,)n»Part.I of the 
General Register. 

lO 


RSMAHiCS. 



n 

'7 M 
- 1 






s 

cTB. 

3 S 




>l 


;:5 


f 

"S' 

o 


t §* 

” CK 

p ^ 

3 ^ 

i. ^ 

W 

0 « 

3 

3 ^ 

§* 

s 

1 

^ 'C' 

- b 3 

o 

^ n 


o 

w 

w 

?d 

> 

r 

S 

C /5 

?0 

cl 

o 

H 

o 

l:^ 


s * 

VC) 


*«4 ■ 

S' 

cr. 


hi 

o 

w 
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APPENDIX G 


i6o 


jfutv 1399. 


Forms.# 

No. 1 . 


Circular Orde^ No\ 6 of January i 88 g. 

With a view to ensure the personal attention of Revenue Officers to 
„ , the proper making* up of the record of a partition 

F case, and to enable them to see at once the progress 

of every such case from its institution to'its close, the 
Board direct (as the High Court have directed* by their GirGular order 
- Pages ^04-5 of the " 3 of i8th July 1877, with regard to regular suits 

General Rules: and Cir- miscellaneous cases) that there shall attached 

cular Oiderii, tasr. cacb rccord an ‘‘order sheet” or ruidad. 

This paper is to contain a note of every hearing, as well as every order 
made in the case, from the commencement to the close. 


2. The practice of writing orders on petitions, perwanas, or amin’s 
reports, and such like papers is strictly prohibited ; orders are to be written 
on the order sheet only, excepting final decisions. On every petvtioh, 
rtturn or report requiring an order to be made upon it, there is to be enter- 
ed at the head thereof a note of the date of the order made and no more ; 
the order and the reasons for making it, when any require to be recorded, 
are to appear only in the order sheet. Nothing is,^ to be written on any 
application except the Register number of the case, the date of filing and 
a reference to the order sheet. If any person to be examined is present 
in office, an order for examination is unnecessary ; but the fact of such 
examination is to be noted in the order sheet. ^ 


3. On the case being called on for hearing, if there are any witnesses 
in attendance, a note of the fact is to be entered in the order sheet, and 
as the witnesses are called, their names are to be shown there. If evidence 
taken under a commission is read, this fact, with the name of each witness, 
is also to be noted. A similar note is to be made when the return of an 
ainin is read. * 


4. There is likewise to be a note of all documentary evidence used 
at the hearing, giving the numbers of the documents used by each party. 
There is to be one series of numbers for the whole ; those of the party 
who has the right to begin commencing from No. i, and those of the other 
parlies following in regular ordea*. 

5. The filial order in the case is not to be written in escleuso m 
order sheet, but the making of it is to be noted. The same course is to 
be adopted if there is any subsequent application for review. 

6. The order sheet may be written by the clerk at the dictation of 

the presitfmg officer, and each order, when recorded5,is to be signed by the 
presiding officer, who is to be responsive for the correctness of the entry 
signed. It is to be kept in change of the*" same officer who has the custody 
of the record, and at the conclusion of the case is to be permanently 
attached thereto. , ^ 

7. Coders of the kind frequently made such as and the 

Jjke shoula never* or very rarely, occqr, 



yS. Appellate Cc/Tirts are to* be guided by the spirit of *theJe rules 
in making up the appeal record, 

9. The oj'der sheet (which to be in the f'illowing form) is have 
columns ruled off to the right left — one for the date and the other for 

the signature of th^ pibsiding officer : — * • 

Order sheet, dated front to , No. • of 18 

Partition of niahal Tauzi No. District 

partitions. * Non-applicants. 

Date Order 

Signature. 


Forms, 

(GENERAL INSTRUCTION 29.) 

No, 2. 

Application for partition. 

[6V^ Section iSi\ 

« 

To THK Collector ok 

1. Name and residence of applicant. 

2. The name of the parent estate, 

3. The number under which such estate is borne on the revenue- 
roll, and the land revenue demand for which it is liable. 

4. The number under which such estate is borne on the Collectors 
General Register of revenue-paying lands. , 

5. The name and address of every proprietor, whether recorded 
or unrecorded, of such estate, the name and address of every proprietor 
of any other estate holding lan<i in common with the proprietors of the 
parent estate, and the name of the post-office of the area within which 
each of the said proprietor;^resides, 

6. The c^iaracter and extent of the interest of which each proprietor 
of the paieht estate is in possession. • 

7. A specification of any land held by proprietors of tl># parent 
estate in common with proprietors of other estates, and of the rights 
of such proprietors respectively in such land. 

8* The name and address ofrihe proprietors of the estate or estates 
surrounding the. estate which is*propose4 to be partitioned, the name of 
the post-ofSce of the area within which^ach of the said proprietors resides, 
the name and tfumber of the estates owned by them., 

9 Remarks. * 

. I do declare that this application under section of Ac 

^ V, (B C.) of 1897 is correct to the be$t4)f my knowledge and belief, 


Rev. Cir. 


July 1899. 
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Kav. CiR. 
July 1899* 


To 


No. 3# 

.'..Noxiog,, 

To PRODUCE RENT-ROLL A;^D statement. 

[See Sectim 19^] 

Collector's OfBce. 

OF 


La<; 'lonlied for tbe partition of his share 
Whereas of this district under Act V (B. C.) 

Ill estate No. t ^ ^ nrodiice a rent-roll or statement of the rents 

of 1897, and IS unable during each of the 

colieaed from such estate behalf f V 

;irc.)'X*;7SK 

-rf •““> “ 

the (lay ot 10 . 

Collector. 


No. 4. 

Proceeding on receipt of appucauon. 

\See Stctlom!l\' 

IN the Coi.i.ectorate.^ ^ ^ ^ ^ ^ ^ 

On the 18 corresponding to I 3 Fash 

Esq., Collector, present. 

1 's?, 

application applicants for partition of the satd mahal 

'‘’'“whereas it is necessary that a notification should be jmbhshed.Md 

that notices should be served section of AO 

o“'®n“ih"e LcArcoZ ;i;i 

under secdon ei, AefV (B. C.) of .897. a notice be served by 

pot ‘ tv^To^ed irSielpphcaU!; and !n ^ 

‘Lve been named in the application, and receipts taken from the 
. filed in this Couitf. - . . / , , 



No. t 



NOTiriCATION 0% THE APPLICATION, 

, [ Stie Section 3 i. ] 

The COLLECTORATE OF 

Be it known that the undermentioned persoi^ have applied for the 
butwara of mahaf No. Pargana . Therefore under this 

day^s order thi3 notification under section 21 of Act V (B. C.) of 1897 
is published, and any person claiming any proprietary right in the estate 
who may object to the partition is invited to state his objection either in 
person or by duly authorized agent on 

Name of applicant. No. of tauzi. 

Name of iSauza and pargana. Extent of share. 

Dated Collector, 

N. B , — The Collector is to cause copies of this notification to l>e published in 
the manner prescribed in section 104. 


No. 6. 

Notice to proprietors. 
\^See Section 3 /i] 


THE COLLECTORATE OF 

To 

Be it known that the undermentioned persons have applied for the 
butwara of mabal No. , pargana . Therefore 

under this dav’s order yttu are hereby informed, under section 21 
of Act V (B. C.) of 1897, tfiat if you have any objection to the share 
of the applicant, you should state youjj objection either in person or by 
duly authorized agent on 

Name of applicant * No. of tauzi 

Name of mauza and pargana Extent of share 

^at^ Collector, 

^ ■ N,. Co{>ies of this notice are to be served in the manner prescribed by 

. section 105 on such of the recorded ^proprietors as shall not have joined in ?he appli- 
cation and^on any other proprietor who may h^^ve been named in the application. 


Kbv. Cir 


July 



Kkv. Ci«. 


Jviv 1S99* 


164 ■ ■ 

No.- 7 

Proceeding declaring ESTi^tK to Be vndER rartition. 

A. 

Sectto»^Q . ] 


IN THE COLLECTOR ATE. 

Whereas 

has applied for the paftition of his share in estate No# name of 

of this CoIIectorate and 


and there is no reason to believe that any obstacle exists making the 
partition as applied for, it is therefore directed under section 29 of Act V 
(B. C.) of 1897 that the application be admitted and the estafr^ declared to 
be under partition for the purpose of forming and assigning to the appli- 
cant a separate estate. The particulars of the extent of interest m the 
parent estate held by the applicant (or joint applicants) are as follows 

It is ordered that the lands proportionate to the interest declared to 
be held by each applicant (or body of joint applicants) 
shall be formed into a separate estate to be assigned to such applicant (or 
body of joint applicants) 

and that lands proportionate to the interest ^ declared to remain to the 
recorded proprietor (or the number of recorded proprietors who are not 
applicants) shall be left forming a separate estate. 

DaU 

Collector. 


No. 8 

Notice to persons interested. 

ISee Section 

The office of the Commissioner of 

To 

Whereas it appears that sufheient reason exists why the partition of 
estate No. 

borne dh the revenue roH of the CoIIectorate^ should not be proceeded 
witb, you are hereby required, under section 34 ^of Act V <H. C-) of 1897, 
lo show cause within ^ ^ ^ 

from the date of the service of this notice why the partition case should 
not be struck off the_ file. : . 


DaU 


Co^nmissioneh 



V C R. 


i6s 

No. 9. , 


Notification Julv 1899. 

* 

OF COAt^IENCEMENT OF Tg« COTWARA, 

\See Section 4^ \ 

THE COLLECTORATE. 

Whereas the Collector has made an order under section 29 declar- 
in g the estate to be under partition, it is now notified 

uiKler section 47 of Act V (B. C.) of 1897 that it is intended to proceed 
with the partition* All the proprietors of the estate are therefore required 
to produce betore , either jointly or separately, copies of their 

rent-rolls anci statements of the rents collected during each of the three 
years next preceding, and also copies of any measurement-papers of the 
estate which may be in their possession. 


Date 


Deputy Collector. 


No. 10. 

Notice 

OF DATE FOR COliSlDERATION Of THE PARTITION. 

Section jr^.] 

THE COLLECTORATE. 

to 

Proprietors of mahal , pargana , zilla 

The records of the butwara of mahal ^ pargani% 

, zilla , having .been received from the Deputy 

Collector for sanction under section 58, Act V (B. C.) of 1897, >tou arc 
hereby informed that if yqp have any objection to the proposals made by 
the Deputy Collector in the butvvara you will either personally or by an 
authorized agent file the objection bn* ^and that in default of your 

doing so no objection will be heard after.^he expiry of the fixed time, apd 
the arrangement proposed by the Deputy Collector wllUbe sanctioned. 

' .. ■ * 

ColUcion 
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Kbv, Cr«; 


No II 


July 1899, 


NcmCE 


TO PROPRIETdf?^, &c., TO TAKE EXTRACTS. 


[See SechmjQ,J 


the 


To 


COLLECTORATE. 


nia 


Proprietors of mahal Dare^'ina 

direct^by Kfficf as 

section 59 of Act V (B. C.) of vou"'are h * therefore, under 

from my office the extract of the^ortion of called upon to take out 

your separate estate. Herein fail not. partition paper relating to 


Collector, 


No. 12. 

Notice 

TO THE recorded PROPRIETORS. 


THE 


Section di."] 

.collector ATE. 


To 


h i fccordforfhe^butwara oV’^mThar ’ 

under^secti^n bTof Act* V%**’c.)"of %o7“th“rth k’ informed 

ted to the Commissioner, and you should^t 5 ?l^o« Once submit- 

you may msh to prefer in rLpect or th/ 

from j-eceipt of this notice. partitmn made within 30 days 



Collector^ 


Dated 
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No. 13. 

^Notice 

OF.PAYMEUT IN REDEMPTION OF RENT. 

. • ' ' ; 

[6V^ SecHoft 70.] 

The 


To 

Whereas; the dwelling-house of with h«Ts been 

Included in the separate estate assigned to you from the parent estate , 
District * , and the annual rent to he paid in perpetuity m respect 

of the land occupied thereby has been fixed by the Deputy Collector and 
stated in the paper of partition, and the proprietor thereof 
has applied for permission to redeem the annual rent so fixed, and permis- 
sion has been given him, and the said proprietor has 

paid Rs. , being the certified amount payable by h\m in redemption 

of the annual rent, vim are hereby informed, under section 70 of Act V 
<ri C.) of 1897, that' the sum will be paid to yon or to your authonzcVl 
agent on application, and that from the date on which possession may be 
given, the said proprietor, who has redeemed the rent of such land, will be 
entitled to hold such »land as a rent-free tenure secured against you and 
against any auction-purchaser at a sale for arrears of revenue including 
the (loverninent, and that from such date the lands shall be so held as a 
rent-free tenure. 


No. 14.^ 
Notice 


TO PROPHrETOES, &C., TO ATTEND. 
• Section 7^] 


To 


Proprietor of 0* • V 

Whereas it has been decided tadraw lots in respect of your shave 
which is to be separated from the parent estate , No. , , 

p , you are hereby required, under section 74 of Act 

V fB. CA of 1807* to attend at ofhee of ^ . / 

Deputy Collector of * m ,»erson or by authorized agent on 

T ^ x8 for the pur^iose of drawing lots. 


Deputy Collector. 


Dated 
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No. 15, 

Notice OF DATK for hearing^case* 

«»,• 

iSee Sec//au go.’i 

THE OFFICE OF^^HE COJMMtsSIONEft OF 

WHEFfTiAS the partition proceedings of estate No. 

district , have been submitted to the undersigned for 

confirmation, and it is fiecessary to fijc a day for hearing and disposing of 
the case, all parties concerned in the case abovemen tioned are required 
under section 90 of Act V (B, C.) of 1897, to appear before the u ndcrsign- 
ed in person or by authorized agents at of 18 

Herein fail not. 

Com;;i/ssioncr. 


No. 16. • 

[^Sce Secfion go.'\ 

The OFFICE OF THE COMMISSIONER OF 

IJsl of Bultvara cases pending^ for the consideration of the Co /notiss rotter 
under section go of Act V { B, Ci) of iSgy. 


Number of 
the estate 
on the 
lauzi. 

Name of 
thtt estate. 

District. 

Name of the 
applicant 
for parti- 
tion. 

N^nies of 
non -appli- 
cants. 

Date fixed fot 
hearitig and 
disposing of 
the case. 

j 

Rhmakks. 

■ t 

2 

3 

4 

5 

6 

7 



«■ 

i 

c 


, 

Q-' 



Bdteii 


Commissioner* 
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No. 17. 

Notice 

* Of Confirmation of Partition. 

[ See Section qj, ] 


the collrctorate. 

Notice is hereby given under Section 93 of Act V (B. C.) of 1897 that 
the partition of the estate has been finally confirmed, as it was 

sanction^ed (or as amended and altered) by the Commissioner. 

. Collector. 

Dated 


No. 18. 

Notice. 

When amendments invot-ved, or fresh extracts, Sec.y required. 

[ See Section gj {2 ). ] 

Notice to proprietor of mouza , pargana , zilla • 

2. As the partition of mehal as finally sanctioned involves certain 
amendments which may conveniently be made on the extract.s of the 
partition paper and on the maps which have been prepared and delivered 
or offered by notice to you. You are hereby required, under Section 93 (2) 
of Act V (B, C.) of 1897, to produce such extracts aud maps, in order that 
such amendments may betnoted on them. ^ 

3. As tfie alterations *made in the partition as finally sanctioned are 

such as make it desirable to prepare fresh extracts and maps, it is hereby 
declared, under Section 93 of Act V (B. C.) of 1897, that the extract and 
map which were furnished or offered to you are cancelled, aij4 you are 
required to take out of this office the freslV extracts and map which have 
been prepared, ^ 


Collector: 


DaieX iS \ 

N.B,— Paragraph 2 or 3 is to be retained or omitted according to the cheumstahie 
of each casc.^- 
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No. 29. 

OR 13 KR TO AfliN. 
t See S^cfSvn g4. ] 

TitE Collector AXE- 

Parwana to» * Amin appointed for the partition of 

mehal . oarirana , zilla » 

Whereas the partition of the mehal has been sanctioned by the 
Commissioner in his letter No. , dated iS > therefore 

under section 94 of Act V (B. C.) of 1897, you are to proceed on tS 

to the mehal to g^ive possession under the Comnilssidh'f order, 
and are to submit the papers of giving possession immediately after , 

and in default of carrying out the above order (?>., of giving ptJSsession 
within the above time) you will be held responsible, and strict orders will be 
passed on you, because from each share is to be considered a separate and 
independent mehal. Herein fail not. 

Collec/or. 

Dated 18 , 


N o. 20. 

Notice 

To EACH RECORDED PROTRI^rrOR. 

{See Section 

The Collectorate. 

Notice to . « ’ > propri^or of estate 

You are hereby informed, under section pgof ActV (B C. ) of 1897, 
that the butwara of monza has been sanctioned by the Commissioiier 

of , and possession has been accordingly given. This notice 

is given to^ you that from the mehal assigned to you is to be 

deemed an estate separate from the parent estae, and to be separately 
liable for the Government revenue of that mehal, Rs. 

a year, and you are hereby called u port to 
attend the office of the undersigned within ^ g days, and enter into a separate 
engagement for the payment of the Government revenue aforesaid. 

'■■■■' 

Cotleetor. 

Dmted 
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Act— VIM. (B,G.) of 1876, repealed, 
S. 2, p. 2. . 

XIV. of 1882, .Sections 506 to 522 
applicable to partition by arbitra- 
tion, S. 52, p. 64. 

XI of I S59— Protection to separate 
accountvS4Dpened under S. 16. p, 32. 
Section 42. Special registry of 
rent-free tenures. S. 71, p, 77. 

V. of 1875 — Bengal Survey Act-made 
applicable, Ss. 44, 96, pp. 57, 99. 

of 1895. — Fees &c, to l>e 
recoverable as public demands, 
S* 108, p. 113. 

Vm of 1885 — Bengal Tenancy Act 
referred to, in Ss. 3, 44, PP- 5-7, 57- 

Agreement.^ — amongst the proprietors 
in respect of places of worship, 
burning and burial grounds, S.79 
P* ^3' 

Amendments — made on partition pa- 
per or map to be noted, S. 93, 
pp. 96, 97. 

Appeal — • 

• orders against which- — lies to Collec- 
tor, S. Ill, pp. 1 1 3, in- 
to Commissioner. S. ii2, p. 115. 
to Board of Revenues. 113, p. 116 

no— against other orders, S. 114, 
p. 1 17* 

payment of costs of—, S. 117, p. 119. 

Applicant— definition of— S. 3, p. 6. 

Arbitration— 

private partiti^i may be niacle by —, 
S. 51, p. 63. 

procedure on reference to— , S.52, 
p. 64. 

power to withdraw case from — ^,S-53, 

'. p.', 68. ^ 

reference to —of points arising in 
course of partition, p. 98.^ 

Arbitrators — ♦ 

to deliver paper of partition S, 53, 

p. 67. ♦ 

remuneration of — , $. 54, p. 68. 

Arrears of Revenue — 

realizable by sale of parent estate 
until possession of separate esta- 
tes given, S. 15, p. 32. 


liability foii~-'of shares registered 
under Act XI of 1859, t6, 

PP- 32, 33- 
Assets. — 

used with reference to land, S. 3, 
pp. 7, 8 ; and e.state p. 9. 
rent for land fixed undc?r Ss. 64, 65, 
deemed to be — of land, .S. 66, p. 75. 
Board. — 

definition of—, S. 3, p. 4. 
sanction of — . necessary to appoint- 
ment of special establishments for 
partition purposes, S. 36, p. 49. 
no appeal lies to — except in cases, 
mentioned in Ss. 1x3, 114. p, 1 r*. 
to be guided by orders or instruc- 
tions of Lieutenant Goverxior 
S. 120, p. 1 2 1. 

power of— to make rules with the 
previous sanction of Lieutenant 
Governor, S. I2f pp. 121,122, 
Boundaries — 

of separate estates to be demarca- 
ted, S. 96, p. 99. 

Bui'ial and Burning* Grounds — 
“Partition^’ 

Cj;#cutta Gazette- — publication in 
— abstract of Estates Parti- 

tion Fund, S, 42, p. 55. 

Chapter — defined, S. 9 p. 9. 
Charitable Purposes — lands for — 
s. 79, p. 83. 

Civil Court — 

may Effect partition of Estate 
paying revenue to Government, 

♦ 8. 12, p. 27. 

suit in— when not to affect parti- 
tion proceedings, S. 3^, p. 40. 

effect of decree of — when parti- 
tion proceedings in progress S. 

26 p. 41. 

—made after proceedings comple- 
ted, S. 27 p, 42. 

^nay order partition of esuite on 
^ application being made to Cob* 
lector, S. 28 p. 43, . 
not to specify amount revenue 
^ payable by separate estate, S.^8 

;; VP': 



apportionment of costs of parti’ 
made by order of-^S. 43, p. 5 
orders which cannot be contei,, 
ifi— Ss. 103, 119, pp. no, 119, 1; 
and can be so contested 

Pr 120. 

CoUectof'^ 

Definition of,— 'S. 3, pp. 4, 5. 
may reject applicatitiin for pai 
tion S. 20, p. 37. 

Procedure on receipt of applit 
tioir fulfilling all requiremer 
S. 2J, p. 38. 

to record grounds for rejectic 
S. 22, pp. 38, 39- 

When— to declare an estate to 1 
under partition S. 29 pp. 44, ^ 
may* refer an application for pa 
lition to any Deputy collect 
S. 31, p. 47- 

Orders which must be passed ai 
r recorded by the — and not 1 
Deputy Collector, vS. 31, p. 47. 
may appoint a Deputy Collect 
to carry out partition, S. 32, p. 4 
may strike off a partition case ( i 
a petition from all the record( * 
proprietors, S. 33, p. 48. 
may appoint establishments Ss. 3 
36, p. 49- 

may admit objectmns to parti tic 
by proprietors failing to atten 
S. do, p. 72. 

The duties of the— on submissic 
of partition papers by L/x^:put 
Collector, S. 58, p. 70, * * 
to submit papers to the Comm 
ss loner after approval of th 
partition, 3. 6t, pp. 72, 73. 
to register rent free tenure, S. 7 
p. 77* 

may cause transfer of lands agree 
to by parties, S. 78, p, 82. 
may direct another allotment "v 
lands held in common, S. 

rW 

How-to dispose of matters *oj 
receipt of report from Deput 
Collector, when dispute arise^! 
whether any land forms part 0 
parent estate or not, S. 88, pp. 9 
V.. § 2 . ■■ 

to report to CommSisloner tbefajpl 
of union of two or mote sepa> | 
rate ^estates into one, S. i 6 c 


4 .. *- . ■■ 

to report to Commissioner vvhen a 
separate estate falls in arrear, 
S. loi , p. 109. ^ 

tc^repori to Commissioner when the 
hue levfbd exceeds five hundred 
ru pees, S. 1 07, p. 1 1 2. 
to excercise powers and functions 
assigned to Deputy Gollectors, 
S. 109, p. 113, 

may order as tp costs in appeal 
S. J17, p. 119. , 

I Commissioner— 
i Definition of — S. 3, p. 5. 

Discretion to be exercised by^in 
quashing a partition's. 34, p. 48. 
may order a partition case to be 
struck off, S. 34, p. 48. 
may appoint special establishment 
with the sanction of Board, S, 36, 
p. 49- 

Approval of — necessary to fixing 
fees of arbitrators, S. 54, p. 68. 
Procedure by— -if no appeal against 
partition proceedings, S. 91, p. 96. 
may return the papers for amend- 
ment^i S. 92, p. 96, 

Common lands— 

of .two or more proprietors how to 
be<dealt with, S, 84, p. 89. 
portion of — assigned to estate under 
partition how to be dealt with, 
S. 87, p. 91. 

Compensation— * 

recovery of— from proprietors of oth-' 
er separate estates for loss caus- 
ed on account of dispossession by 
court’s decree, S. 89, p. 94. 

Contract — partition may be claimed 
waving condition of, S. 14, pp. 29, 
3^- 

Costs — , 

Levy of— when pa.'^tition proceed- 
ings struck ofiT, Ss. 33, 34, 

P* 48. 

Estimating and levy of— of parti- 
tion S. 37, p. 50. 

Apportionment of— S, 38, pp. 51, 
52; 

of local (Siquiry in making parti- 
0 tions S. 39, p. 52. 
of partition, adjusment of— $. 40 
P* 53- 

Salary of Deputy Collector when 
to be deemed part of— of parti t . 
tion and what leviable from pro- 
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Apportionment of— iof partition 
made by order of civil court, S. 

^ 43 . p. 55 ^ ^ 

Rernuneration of arbitrators to 
form part *of — of partitimi, S. 

54 , 68, • 

. Of divisions of lands held in com- 
mon between proprietors of two 
or more estates to be levied from 
propriet*ors of estates under par- 
tition, S. 84, p. 89. 
and when— can be levied from pro- 
prietors of’ other estates, S. 85, 
p. 90. 

Mode of levy of— S. 108 p, 113. 
Orders ajs to— in appeal, S. n 7 
p. 119. 

Declaration — Form of — before filinf* 
rent-rollj" S. 19, p, 37. 

Decree (Civil Court)— to specify ex- 
tent of interests of proprietors, 
S. 26, pp. 41, 43. 

made after proceedings completed 
and execution of— S. 27, pp. 42, 43 
Definitions — S. 3, p. 4. 

Deputy Collector — 

Definition of — S. 3, p. 5. ■» 

Reference to—of applicaiions for 
partition, S, 31, p. 47. 

Collector to appoint— to ca^ry out 

partition, S. 32, v>- 47^ 

may appoint persons for the pur- 
pose of any proceedings under the 
Act and prescribe scale of remu- 
neration, S, 35, p, 49. 

Recovery of salary of — part of 
partition cost, S- 41, p. 53. 

. to exercise powers under the Beng- 
al Survey Act, 1875 <tnd chapter 
X of the Bengal Tenancy Act; 
188s, Ss. 44, 45. p. 57. 

Particulars to be recorder^ by-^-in 
making a survey and preparing 
record of existing rents &c, S. 46, 
p. 57. , 

to attest and publish survey papers 
and record of existing rents and 
assets Ss, 47, 48. pp, 59, 60, 

Power 6f-^to accept previous survey, 
record of rights instead 

making a new survey, S, 49 . P* 
to fix a day for determination of 
the partition publish notifica- 
tion on all the propritors and pro- 
prietors of each of the adjoining 
estates, S. 50, pp, 6f, 62, 


may allow parties to mttke^ private 
partition or refer to arbitrators, 
S, St, p. 63, 

to draw up paper of partition for 
submission to Collector, 58. 

••PP* <xh 7 f. 

to prepare extracts of partition 
papers for propietows, S. 59, 
pp. 71, 72. 

may pennU to redeem rent of dwell- 
ing-house of an proprietor situate 
in land of another. S. 67, p, 75. 

To give notice — 

oi payment of redemption mo- 
ney, S. 70 p. 76. 

to Collector of creation of rent 
free tenure, S. 71, p, 71, 
may direct parties to draw lots, 
S. 72, p. 77 * 

may appoint a person to draw lots 
on behalf of defaulting proprie- 
tors, S. 75, p. So, 

rV)\ver of — to enforce attendancfj 
of witnesses S. 97, p. loo. 

Powers and functions assigned to 
— may be exercised by Collec- 
tor, S.109, p. 1 13. 

Dispute — 

Procedure when — exists as to whe- 
ther any lands form part of the 
parent estate, S. 88, pp. 91, 94. 

Documents — 

1*0 wer to compel production of 
S. 97> p. 100. 

Dwelling house — 

jjtule when— of one proprietor 
situilte in land of another, S, 64, 
pp. 74-75, 

Rule as to — appicable to gar- 
dens, S. 65, p. 75. 

Redemption of rent of — S. 67, p. 75 

Embankment — 

Rule as to — , S. 80, p. 84. 

Encumbrance. — . Saving of, — S. 99, 
- p. 106. 

Estabbshment — 

Special — in office of Coirbclor or 
' Commissioner S, 36, p. 49. 

Estate — • 

Definition of — S. 3, p. 6. 
created by partition comes within 
tlib meaning of ^‘Entire estate” in 
^ S, 37. of Act XI of 1859 p. 9^. 
JHolding of oVie separate— as Joint 
undivided estate, S. 4, p* 9. 
Meaning of— 
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a%us6*d in Sec, of the Civil 
Procedure code, p, I I* 

Uniting of— , S. roo, p. 109. 

Estates/ Psirtition Fund— 

Fofination of— , S. 42^ p. 54. 
Execution— Civil court may exeif^te a 
decree for partition of Revenue 
paying' estate, S. 12, p. 27. 
Extension of time— 

for delivery of partviion papers by 
arbitrators S. 53, p. 67. 

False evidence— powers iti respect to 
the giving of— S. nSj p. 119. 
Fee.— 

to arbitrators, S. 54, p. 68, 

Mode of levv of— S. 108. p. 113. 
Pleaders'’ — how to be calculeted 
p. 119, 

Fine- 

in case of non-compliance with re- 
quisition, S. 107, p. 112. 

Mode of levy of— S. loS, p. ir3, 
iForm (of) — 

application for partition S. r8, p. 36. 
proceeding on receipt of application 
S. 21. p. 38. 

declHring estate to be under parti- 
tion, S. 29, p. 44'45* 

Nolihcation and Notice.— 

A, B. 

Ciardcn — See ‘‘Dwelling-house” 

' Ijniali Tenure — In an estate in which 
private division has been made 

IS 21, 

Instalments — ^ 

For p<ayment of cost of partriion^ — 
S. 37, p. 50. ^ 

Inquiry— cost of local — S. 39, p. 52. 
Joint undivided estate — 

Definition of— S. 3, p. 6. 

Interests of two or more recorded 
propritors may be formed into 
one estate to be held as — S. 4 

Joint apphcation— b 

for Pltdtion according to private 
division. Ss, 7, 76, pp. i6, 80. 
when-- may be rejected S. 76/ p.' Bi. 
when-^not necessary, S* 77, p* 82. 
Khamar— not to be deemed as lands 
held in severalty, S. 77, j). 82. 
Land— definition of S. 3, p. 6 . ^ 

Lan’d Revenue— - T' 

amount of— to bb assessed on 
partitioned estates, S. 10, p. 26. 
^ On separate estate, assessment 


of — when partition directed by 
civil court, S. 28, p. 43, 

Jdability for— not to be affected by 
^ oartition of a . Revenue paying 
^state in civil court S. I2, p. 27.' 
Leases— Existing— not affected by 
partition, S. 99, p. 106. 
Lieutenant-Governor — 

When— may order a new allot- 
ment of land revenue, S. 102, p. 
uo. \ 

may vest Collector or peputy Col- 
lector with certain powers, S, 
no, p. 113. 

may dii'ect proprietors of under 
assessed estates to- pay any diff- 
erence in the to proprie- 

tors of over asscsstfd estates S. 
103, p. no. 


Lot(S)^- . 

W hen — in ay be d rawn for a ss i - 
gnment of separ<ate estates, S 
. 72, p. 77- . 

Order and method of drawing, — , S* 

73. P- 7^- 

Attendance for drawing of,— S. 74, 

79- ,, . 

Procedure in default of drawing — 
,S. 75, p. 80. 

Map-~% 

Deputy Collector to prepare— 
Ss. 57, 59/P- 70. 

Measurement — 

If correctness, of— called in ques- » 
tion hoW' Deputy Collector to 
proceed, S. 47, qx 59. 

Power of Deputy Collector to ac- 
cept previous— papers Si 49, p. 61, 
Nij Jote — Not to be deemed as 
lands held in severalty, S. 77, 


p. 82. 

Notice-rv'' 

to proprietors ^ who have not Joined 
in application for partition, S. 
21, p. 38. 

Before striking off a partition ease 
to issue—, S, 34, p, 48. 

Service of— on proprietor before pror 
c ceeding with partition, S. 2^ P* 


Deputy Collector to serve— bn pro- 
prietors of the ' estate under par-, 
tition and the proprietors of the 
adjoining estates before procee- 
ding with determination of the 



4 

IN»EX 


partition of lanStis ixito separate 
estates, S. 50, pp. 61 y 6a. 

'to proprietors before submission 
of papers by Collector^ to #om- 
aiissione* for confirmation S. 61, 
pp. 72, 73. • L 

Deputy Collector not to split up a [ 
or bolding ^vithoul— to j 
the concerned S. 81, pp. j 


Proprietors not ai^peiiring on h-xed 
day not entitled to 60, 

P- 73. . ^ . 

Time of presenting —to Commissio- 

nei-, S. 6i, pp. 72y 73, # 

4'anition. — 

What provisions of Act appbcabie 
to pending cases ol — S. 2, pp. 2, 


34, 65* 

Service of— in view to allotment of 
common ^lands of proprietors of 
two or more estates, S. 84, p. 89. 
to recorded proprietor to produce 
extracts and maps in order that 
aine^idments be noted on them, 

S, 93, PP’ 97^ 

out fresh extracts and 

maps p. 97* . ^ 

to recorded proprietor informing 
that from the date specified sepa- 
rate estate will be deemed sepa- 
rated from the parent estate and 
calling on him to enter into 
separate engagement for pay- 
ment of land revenue. S. 94, P- 

97 , , • 

Mode of Service of— , b. 105, pp. 
Ill, 112, . ’ 

Notification— ‘'Fonn Appen- 

dix B, C7. 

If application for partition fulfils 
requirements Collector to pub- 
lish-, S. 2T, p. 3^v , . 

If no objection be made wilhm 
the time specified in the— Col- 
lector to admit appiiCHtion for 
partition, S. 29, p. 44’ , 

Deputy Collector to publish -of ; 
date, to attest survey papers &c, | 
on the village S. 47, P' 59* 
of date for deciding the mode of) 
partition S. 50, p. 6i tm. « ! 

On partition being approved to | 
publish- to take out the extract 4 
of the partition paper, b. 59, PP* | 

M-ode^ of publication of“'"'S. 104, | ' 

p. no. ^ ’ : j 

Objections (to partitioi^— . I 

on tne ground of private arrange- 
ment must be taken before Gc«lec* 
tor recorci^ a proceeding under 
bs. 29> 7 ; P’ 16^- ' . 

Date of 21. p. 3^* 

Hearing of-Ss. 57,58, pp. 69,70,71* 


i, 

Future —to be under Act, b. 9, p. 26. 

Applicant for— must be under actu- 
al possession of his interest pp. 

9, 10. 

Civil Court may order- -which may 
not be binding upon Government 
unless by cons^t. p. 10, 

Collector not bound to make---**! n 
certain cases pp. 10, i i. 

To be according to intej^C of 

prietor p. 14* . . ' ' 

Without applying for — of joint esta- 
tes i/dcr Se separation may be 
applied for any land common to 
the same S. 6, p. 16. 

Hindu widow and a recorded 
shareholder of an estate having an 
adopted son can claim to have 
her share partitioned off. p. 24, 

Restriction on— -of estate with refer- 
ence to land-revenue. S. ii, 

pp, 26, 27, ^ , 

Where lands have been divided by 
private arrangement, S, 7, p. 16. 

When there is private avrangeinent 
no — -can be made except on joint 

# application of recorded proprietors 
;Mid unless Collector is satisfied 
that Government interests vvd I 
not sufler, p. 18. 

I>ievious private arrangement be- 
tween proprietors does not anect 
— -subsequently applied for p. 18. 

Frivate— binding on the purchaser 
of a portion of one of the separate 
estates, p, 19* , r 

A division of one village out of 
several would not as a bar 

Collector to refuse-- wltich will ter 

suit in endangering the safety of 
the Government revenue 13, P* 
.*■■20. ■ * .■ ■■ 
when interest alienated \^ib spe- 
cial condition as to liability £»r 
land revenue S. 14, PP* ^9, .3^* 
Froceedmg to cease «from date p 
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sale of: |>aj^nt estate but to re 
Vive if^hc sale is set aside, S 
^Syp> 32, ^ 

Applicatioo for— how to be made 
and tyocedure therefor pp. 
to ' 46 . . 

Parties may be allowed to make, 
private— , a 51, p. 63. 

Assessment of land revenue when 
private— made, S. 56, p. 68. 
Procedure when no application for 
private ---made, S. 57, p. 69. 
to be submitted for sanction of the 
Collector, S. 58 p, 70. 

Kxtract of paper of — S. 59, p. 71, 
1 rocedure of CoUector on receipt 
of -papers froBi Dy. Collector, S 
, 5s, pp. 70, 7 r. 

J iyier of— when approved, to be 
forwarded to Commissioner S. 
6r, pp/72, 73. 

Joint peiition for — ’according to 
|)nvate division, S. 76, p. 80. 

Lands held m severalty may be so 

allotted, S, 77, p. 82. . 

Transfer of land agreed to by the 
parties, S. 78, p. 82. 

Rules as to places of worship, burn- 
grounds and burial-grounds, 
b. 79 , p. 83. 

Procedure where dispute as to 
lands forming part of parent es- 
tate arise S. 88, p. 91. 

Where after— any proprietor dis- 
possessed by Civil Court S 8 q d 

On final confirmation of-—, S. pp 

96, 97. 

Effect of—, pp, 98^ 99, 
pARENT*KsTATE-~'-definjtion of— S 

3 . P-6- ’ • 

PAfii WAY~to be secured to the 
owner of the house. S. 64 p. 74. 

® as to land held^^at a 
. fixed rent, S. 83, p. 87. 
FATNiDARs--not considered as ha- 
ying a c,5roprietary right entitled 
to object, p. 30. . 

rossession-* 

Separate— of each proprietor’s sha- 
clearly and fully de- 

givihg-of sepa-,; 
late estate, S. 94, p. 97. 

Revision of proceedings connected 
with giveng-.^ S. ii6, p. ii8. 


,■‘0. i| • 
a 


Deputy Cdllecs^or to enqime inu^ 
the fact of— whether any laiiTd 
forrps part of a parent estate. 

«. 88, p, 91. 

Postponement — 

^ period i^f— of Partition proceedings 

f3vp. 39. : " 

Proceed mgs— 

Mistakes and irregulanties not to 
vitiate-^, S. 106, p. 112. > 
Proprietor — Definition of— S. 3, p; 8. 
Public purposes— lands for, S. 10;, 
P* S 3 . 

Public worship— Rules as to places 
of — in connection with partition 
proceedings S. 108, p. 83,., 
Purchaser — 

Of a portion of the private -jjarti- 
tioned estates can not'appivfor 
partition— p. 19, 

Liability of--on an estate sold subject 
to partition proceedings, S. i6, 
P-32. 

Recorded proprietor— 

Definition of — S. 3, p. 5. 

What— entitled to claim partition. 
S. 4, p, 9... 

Notice on — who has not joined in 
the ^ application for partition, S. 
21, p. 38. 

Record-of-righis— Partition Deputy 
Collector to exercise powers of 
revenue officer employed in 
preparing— under chapter X of 
the Bengal Tenancy Act, S. 44, 

p. S7. 

Redemption of rent—of land occupied 
by dwelling-house Ac. S. 67, p. 75 
How the amount for— to be calcul- 
ated S. 68, p. 76. 

Notice of payment of redemption 

money to be given, S. 70, p. 76. 
Kefund— qffjjress amount deposited 
for partition, S. 46, % z it ^ 

Rent-free Tenure.— 
what land to be held as—. S 70 

p. 76. , w. 

to be specially registered S. 71 
p. 77. ' > 

RentloiT-^^ beodivided. S- 83, p. 85, 

Every application for partition to 
accompany a copy of—— of the 
estate, S. 19, p, 37," 
to be subscribed and verified— S; iq 
P- 37- 
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^ ; i«^rocea«rc^ if person^ cannot produce 
ihay be'^t^tld if admilied by the 

proprietora, S. 49, 6i* - ' 

Rcpairs—rroppriiooate charge ot— 
iu joint property, S. 8o, p4|B4, 

Reservoirs — S* So, p. 84v 
Revenue-paying estate -. 

A civil court may cause a decree for 

partition of— to be execu ted under 
S. 596 notwithstanding S. 265 of 
the civil ^^rocedure code,- — S, I3, 
p. 27. * 

As to partition of— by Collector, 

" b. 17 , Pv 35- 

To Ve followed in determining the 
of parent estate, S. 57, 

P- . 

to formation into separate 
estates of lands held by proprietors 
in severally, Ss. 76, — 7^, pp- Bo 82, 

Both to lands held in common tenan- 
9f cy and to lands held in severally 

S. 79“-'^9, pp. B3— 94; , 

Regarding places of worship b. 79. 
tanks, wells, water, courses, reser- 
voirs dec, and enTbankments — 
S.8d,p.84. ■ ^ , 

Power of Board to make — 5* 

121,122, 

Salary-- ,1 . . 

Recovery of— -of Deputy Collector 
as part of partition cost— S. 4*1 
P* 53 

bale, — _ j- . 

Cessation of partUion proceedings 
* from date of -of parent estate 
under partition, S, 1 5, p. 3-*^, 

Subject to partition proceedings 

S. 16, p. 33- . 

Cause of— of separate estate for 
arrears to be S. loi, 

p. 109. * V 

Separate estate^ « 

Definition of S. 3) P- 

Ejmali share of proprietors not ap* 

ply ing fom partition is a-— ^S. 1 1 , 

T<?be madf as compact as possible, 

, S.63,p.73. ^ 

flMiSJ/. 


Gircumstances to be ^considered in 
assigning lands to— 3,^3, pP* 

Procedure horv^ — to l^e formed S. 57’ 

^ Mod^ of giving possesfion in — 

' s. 94, p. 97. 

Date of severance of-rS. 95, P 99' 

To be borne on revenue-roll S. 95, 

P- 99" i r 

Boundafy marks to be erected for 

— , S. 96, p. 99* 

Cause of sale of— for arrears when 
to be ascertaied, S. lOJ, 
p. 109. 

Under assessed — to refund to estate 

over assessed, if. 103, p. 110. 

5VV — In occupation of several proprie- 
tors not to be deemed as lands 
held in severaly S. 47, P;. B2. , 

Splitting-— No tenure or boknng snail 
be split up without serving 
on the tenants concerned, S. oi, 

pp. 84, 85. 

insiitiued after four months not do 
affect or stay proceedings for par- 
tition, S. 25, p. 40. ^ 

Certain orders not liable to b*^^ 
tested or set aside by civil b. 

1 19, pp, I I9j 
Survey- 

Deputy Collector making txirtition 
to exercise powers under the Ben- 
gal— Act, 1875^ 44, Pv 57' 

^Particulars to be recorded 
mg — S, 46, p, 57‘ 

! To attest— papers, b. 47» P* 

Tenures — 

Saving of — , S- 99, p. lOo. 

Title or Right — 

Procedure when objection 
* tion raises cjuestion of- 

p. 39. f 

Transfer — Collector may cause— ot 
lands agreed to by parlies 
from possession of«j^>ue propiie- 
tor to that of another, b. 79> P- 02, 
'^^itiiesses — — ** ■ 

Power to Summon and enforce at- 
tendance of— , S. 97>P- 


in muk“ 
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to parti - 
S. 23 
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